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INTRODUCTION

On January 29, 2013, appellants Taylor Lee Koplen, Juan Manuel Garcia, and
Jacob Juarez Segura took part in two criminal incidents. Three victims were involved in
the two incidents, which occurred about six minutes apart. A jury convicted appellants of
felony murder (Pen. Code, § 187, subd. (a);1 count I), determining the homicide occurred
during an attempted robbery (8§ 190.2, subd. (a)(17)(A)). Appellants were also convicted
of robbing another victim (8 211; count I1). In addition, the jury convicted Koplen of
attempting to rob the decedent and the third victim. However, Garcia and Segura were
acquitted in these two attempted robbery counts (88 664/211; counts Il & IV). The jury
rejected alleged gang enhancements attached to all charges against all appellants
(8 186.22, subd. (b)(1)).

Segura was 18 years old when these crimes occurred. He was sentenced to prison
for life without the possibility of parole (LWOP) plus three years. Koplen was 17 years
old when these crimes occurred. He received LWOP plus three years eight months.
Garcia was 16 years old when these crimes occurred. He was sentenced to prison for 25
years to life plus three years.

Appellants raise numerous issues in the present appeal. Among others, they assert
insufficiency of the evidence, prosecutorial misconduct, instructional error, evidentiary
errors, and sentencing errors. We agree error occurred pursuant to People v. Sanchez
(2016) 63 Cal.4th 665 (Sanchez) because the prosecution relied on testimonial hearsay, at
least in part, to introduce into evidence prior gang-related incidents for each appellant.
However, we determine this error was harmless. We reject most of appellants’ remaining
claims, and we will not disturb the jury’s verdicts and true findings.

We affirm Segura’s judgment in its entirety. For Koplen and Garcia, who were

minors when these crimes occurred, we conditionally reverse their judgments because

1 All future statutory references are to the Penal Code unless otherwise noted.



they are entitled to transfer hearings before the juvenile court under Proposition 57, the
Public Safety and Rehabilitation Act of 2016 (Proposition 57 or the Act).2 Garcia asks
for the opportunity to speak with trial counsel following remand before electing to
proceed with a Proposition 57 transfer hearing. (See People v. Cervantes (2017) 9
Cal.App.5th 569, 621, disapproved on other grounds by People v. Superior Court (Lara)
(2018) 4 Cal.5th 299, 314-315 (Lara).) We will afford that right to both Garcia and
Koplen.

Upon remand and before any further proceedings are conducted in criminal court,
Garcia and Koplen may seek a transfer hearing, and if they do so, their matters shall be
transferred to the juvenile court for a transfer hearing under Welfare and Institutions
Code section 707. The trial court shall suspend criminal proceedings pending the
outcome of that hearing. (People v. Cervantes, supra, 9 Cal.App.5th at p. 621.) If the
juvenile court finds it would not have transferred Koplen and/or Garcia to a court of
criminal (adult) jurisdiction, it shall treat their convictions as juvenile adjudications and
impose appropriate dispositions.

If Koplen is not transferred to the jurisdiction of the juvenile court, the trial court
shall reinstate his convictions but resentence him. Sentencing error occurred because the
trial court imposed LWOP without considering the required factors applicable to juvenile
offenders as expressed in Montgomery v. Louisiana (2016) 577 U.S. __ [136 S.Ct. 718,
733-734] (Montgomery) and Miller v. Alabama (2012) 567 U.S. 460, 477-478 (Miller).
Koplen shall be resentenced in conformity with Montgomery and Miller. The court shall
also determine if Koplen had an adequate opportunity in accordance with People v.

Franklin (2016) 63 Cal.4th 261 (Franklin) to make a record of information relevant to his

2 Unless otherwise specified, references to this enactment are to those portions of
the Act applicable only to juvenile offenders.



future parole eligibility hearing under sections 3051 and 4801. If necessary, the court
shall provide Koplen and the People with an opportunity to make such a record.

If Garcia is not transferred to the jurisdiction of the juvenile court, the trial court
shall reinstate his judgment. The court shall then determine if Garcia had an adequate
opportunity in accordance with Franklin to make a record of information relevant to his
future parole eligibility hearing under sections 3051 and 4801. If necessary, the court
shall provide Garcia and the People with an opportunity to make such a record.

In all other respects, we affirm Garcia’s and Koplen’s judgments.

BACKGROUND

We summarize the material trial evidence. We provide additional facts later in
this opinion when relevant for specific issues.

l. The First Incident At The Park (Alex’s Robbery/Count II).

The first incident occurred when Alex S.3 arrived at a park in Modesto, California,
to take home his teenaged girlfriend and her sister. The sisters had been drinking alcohol
with appellants, and one sister was passed out on a park bench. Upon Alex’s arrival,
Segura challenged him to a fight, and Segura threw the first punch. When Alex tried to
walk away, Segura attacked him, knocking him to the ground. Segura called for help,
and both Garcia and Koplen joined the fight, which moved onto a street near the park.*
Alex fell to the ground and appellants took turns striking him. According to Alex, he
tried to get up, but he was knocked down again by Garcia and Segura.

Alex had a cell phone and a knife inside the front pocket of his hooded sweatshirt.
Those two items fell from his pocket while he was being attacked. At some point during

this altercation, either Koplen, Garcia and/or Segura took possession of Alex’s phone and

8 We omit Alex’s last name to protect his privacy.

4 Alex told the jury Garcia and Koplen looked somewhat confused when Segura
called them to join in the fight.



knife.> The following day, law enforcement recovered Alex’s phone at Koplen’s
residence. About three and a half months after this fatal night, Alex’s knife was
recovered in bushes near the park. DNA testing confirmed this knife was used in the
subsequent murder.

The testimony was in conflict regarding the duration of appellants’ attack. Some
witnesses, including Alex, believed Garcia and Koplen were not involved in the fight
very long, and Koplen was the first to stop. In contrast, two witnesses, Amber and her
son Omar, informed the jury that all three appellants continued to attack Alex until their
attack was interrupted.® The jury learned that Amber and Omar had driven to the park to
help Alex. Before Alex went to the park to retrieve his girlfriend and her sister, he had
called his friend Omar to come get him “in case something happened.” Alex told the jury
that he had called Omar because he knew appellants “were gangsters and drunk.” Amber
and Omar testified that they interrupted the fight when they arrived in a vehicle. At that
point, appellants were all striking Alex. According to Amber and Omar, Alex was lying
in a fetal position in the middle of a street next to the park. All three appellants were
kicking and punching Alex, who was still on the ground. At trial, Omar testified he did
not see either a phone or a knife on the ground. According to Amber, Alex stood up and
she did not see anything on the ground.

Alex and his girlfriend got into Amber’s vehicle, and they were driven away.
They quickly realized, however, the other sister was still in the park. Amber drove back

to retrieve her. Upon returning, one appellant (likely Segura with a red plaid shirt) acted

5 On appeal, Garcia and Segura assert it was Koplen who took possession of Alex’s

property. Koplen denies knowing Alex’s property had fallen, asserting Garcia and
Segura were on top of Alex, blocking his view.

6 To protect their privacy, and to avoid confusion, we omit Amber’s and Omar’s last

names.



like he wanted to continue fighting. He reached for his belt, acting like he had a knife,
but he never showed a weapon.

Amber exited the vehicle and went to retrieve the passed-out sister. Near a park
bench, she told two appellants (likely Koplen and Garcia) that she did not “want any
drama,” and she was taking the girl. One or both of these appellants helped carry the
passed-out sister to Amber’s vehicle. Alex and the two sisters were driven away without
further incident.

At trial, Alex testified he had realized his knife was missing before he got into
Amber’s vehicle. He said he may have heard his phone fall out during the altercation, but
he was not sure. According to Alex, “everything was just happening too fast.”
According to a detective, Alex reported he had heard his phone and knife fall out of his
hoodie when all three appellants knocked him to the ground. Around the time Amber’s
vehicle arrived, Alex had realized his phone and knife were missing.

At about 8:24 p.m., a neighbor called 911 to report this first incident.

Il.  The Second Incident At The Park (The Murder Of Tylor/Count I And The
Attempted Robberies Of Tylor And Brittany/Counts 111 And V).

While the incident with Alex was occurring, the other two victims, Tylor Crippen
and his girlfriend, Brittany W.,” were on the other side of the park. Earlier in the
evening, Tylor and Brittany had walked past the park and they had stopped near a bus
stop. They stood there about 10 or 15 minutes, holding hands and kissing. At trial,
Brittany described Tylor as very quiet and shy. He was “really short” and “really petite.”
Less than six minutes after the incident with Alex, appellants emerged from the

park and approached Tylor and Brittany. Tylor had his back to appellants as they

We omit Brittany’s last name to protect her privacy.



approached. One appellant asked them for a cigarette.® After Tylor and Brittany said
they did not smoke, the same appellant punched Tylor in his back. Tylor ran into the
park. As he ran, he yelled, “Leave her alone.” The other two appellants chased him, and
one yelled they were going to cut off his “dick.”®

The remaining appellant threatened Brittany with a knife. He ordered her to give
him everything she had. After showing him she had nothing, he said, “Stay there, bitch.”
Brittany’s assailant then also ran after Tylor. A short time later, Brittany heard Tylor
scream in pain and call out her name from inside the park.

Brittany sought assistance at a nearby house, pounding on its front door.
Appellants reappeared, walking from the park. One told her to “go back inside [your]
house, bitch.” This suspect was wearing “a black pullover” and he did not have long
hair. He lifted his shirt and Brittany saw an apparent gun handle. She fell to her knees
and begged them not to hurt her. Appellants fled when a residence’s owner opened the
front door. At about 8:30 p.m. (six minutes after the first 911 call), the resident called
911 and handed the phone to Brittany, who reported the second incident.

I11.  Tylor’s Body Is Discovered.

At about 8:39 p.m., a responding police officer found Tylor inside the park lying
unresponsive in a pool of blood. His pulse was very weak. He was taken to a hospital by
ambulance. He was declared dead at about 9:18 p.m. Tylor died due to blood loss from

stab wounds to his heart and liver. He also suffered a third superficial cut to his torso.

8 Trial evidence suggested Koplen smoked cigarettes. At trial, the prosecution’s

gang expert opined that asking for a cigarette was a “ruse” designed to lower Tylor’s and
Brittany’s guard.

9 The jury heard conflicting testimony regarding the sequence of when the two
suspects chased Tylor. At trial, Brittany agreed on cross-examination that the two
suspects “immediately” chased Tylor when he ran. However, according to a detective,
Brittany initially reported the two suspects did not chase after Tylor until he had crossed
the street and entered the park.



At trial, the pathologist opined Tylor could have walked a short distance after he
was stabbed. A hip abrasion suggested Tylor had fallen. The pathologist saw no other
evidence of bruising.

Tylor was 18 years old when he died. He was just under five feet two inches tall,
and he weighed about 134 pounds.1® During closing argument, the prosecutor asserted
appellants killed Tylor for his phone. Tylor was carrying a cell phone when he walked to
the park. During its investigation, law enforcement located a cell phone in the park a
short distance from where Tylor was found.

IVV.  Appellants are arrested.

At about the same time an officer was locating Tylor in the park, another officer
spotted Segura walking on a street near the park. Segura matched dispatch’s description
of a stabbing suspect wearing a red plaid shirt. At gunpoint, an officer ordered Segura to
lie down. Segura initially complied, but he then fled despite the officer’s commands to
stop. Segura was taken into custody a short time later after he fell while running. He did
not have any weapons on him. His hands were bloody, and he had skin missing from his
knuckles. He had a black, white and red plaid shirt either tied around his waist or tucked
in his waistband.

Very early the next morning, officers arrested Koplen and Garcia without incident
at their respective residences.

V. The Forensic Evidence.

Forensic evidence linked both Koplen and Garcia to Tylor’s murder in count L.

10 In contrast to Tylor’s small stature, Koplen was five feet 11 inches tall and
weighed about 185 pounds. Garcia was five feet seven inches tall and weighed about 160
pounds. Segura was six feet tall and weighed about 165 pounds.



Tylor’s DNA profile was a major contributor to some apparent blood found on one of
Garcia’s shoes.1! In addition, Tylor’s DNA profile was a major contributor to some
apparent blood found on Koplen’s right ring finger. Tylor’s DNA profile also matched
an apparent blood stain found on an area of Koplen’s jeans. Law enforcement had
recovered these jeans in Koplen’s residence.

Forensic evidence also linked Garcia to Alex’s robbery in count II. Alex’s DNA
was a major contributor to apparent blood taken from Garcia’s left hand. In addition,
Alex’s DNA was a major contributor to a “very, very small” blood stain on the right leg
of Garcia’s jeans.

No forensic evidence linked Segura to the charged crimes. His black undershirt,
however, had human blood on its front left cuff. This blood stain had a mixture of DNA
from at least three contributors, and it was too complex for interpretation.

V1. Alex’s Knife, Which Was Used In Tylor’s Homicide, Is Recovered.

About three and a half months after these crimes, a resident near the park found a
knife in some bushes, which law enforcement collected. DNA testing confirmed this
knife was used to stab Tylor.

At trial, Alex identified this knife as his and the one taken during his incident with
appellants. The pathologist testified this knife was consistent with all three of Tylor’s
stab wounds.

VII. Brittany’s Inconsistent Statements About The Identity Of Her Assailant.

During trial, a dispute arose regarding the identity of Brittany’s assailant. On the
fatal night, Brittany gave two separate statements to law enforcement. Both times she

said her assailant wore a red plaid shirt. She did not describe any other distinguishing

11 Garcia had two light blood stains on his shoe. It is possible this blood was
transferred to his shoe from another source, such as grass.



features. Brittany’s initial identifications tended to indicate Segura, who had worn a red
plaid shirt (which also had other colors) when these crimes occurred.

About eight days after these crimes, Brittany again told a detective her assailant
had worn a red plaid shirt. However, she also stated her robber had long hair and a
ponytail. On that fatal night, only Koplen had long hair worn in a ponytail.

At trial, Brittany testified her assailant was the longer-haired male with the
ponytail. She believed the longer-haired male was wearing red plaid, but she was not
certain. On recross-examination (with Koplen’s trial counsel), Brittany agreed her
assailant was the same person wearing red whom she had described in her three
interviews with law enforcement. On redirect examination, however, she said she
thought the one in red plaid was “a different person” from the male with the ponytail.

DISCUSSION

Appellants raise numerous issues on appeal but, in general, Garcia and Segura
make similar assertions. In both his opening and reply briefs, Segura joined all of
Garcia’s claims, but provided additional arguments as needed. Koplen raises additional
issues on appeal but joined “in pertinent part” many of Garcia’s legal assertions. Koplen,
however, disagrees with some of Garcia’s factual assertions, such as Garcia’s claim it
was Koplen who stabbed Tylor.

l. It Is Beyond Any Reasonable Doubt That The Jury Based The Felony-
Murder Convictions On The Attempted Robbery Of Tylor Or Brittany.

Despite finding true the special circumstance allegations that Tylor’s murder
occurred during an attempted robbery, the jury acquitted Garcia and Segura of attempted
robbery in counts Il and IV. Throughout much of their briefing, Garcia and Segura
focus on the jury’s inconsistent verdicts. They argue that, because of the inconsistent
verdicts, their respective felony-murder convictions were likely based on Alex’s robbery

(count I1). This assumption is critical to many of their arguments below.

10.



This record, however, does not support Garcia’s and Segura’s position. Despite
the inconsistent verdicts, we can declare beyond any reasonable doubt that the felony-
murder convictions were based on the attempted robbery of Tylor or Brittany. Our
conclusion is based on the following.

A. The relevant jury instructions.

The court informed the jury that felony murder could be based on either robbery or
attempted robbery. The court stated the special circumstance allegations applied if the
prosecution proved beyond a reasonable doubt appellants acted with either an intent to
kill or with reckless indifference to human life, and they were a major participant in
robbery or its attempt.

With CALCRIM No. 3500, the court provided the jury with a unanimity
instruction regarding the special circumstance allegations. The jurors were told
appellants were charged in count | with first degree murder under a theory of felony
murder. “The People have presented evidence of more than one attempted robbery. To
prove a defendant guilty of Count I, you must all agree which attempted robbery was
committed.” We presume the jurors understood and applied this instruction. (People v.
Gonzales (2011) 51 Cal.4th 894, 940.)

B. The relevant closing arguments.

At no time did the prosecutor argue or reasonably suggest Alex’s robbery (count
I1) was the underlying crime supporting felony murder. Instead, during closing
argument, the prosecutor repeatedly asserted that felony murder was based on the
attempted robbery of Tylor or Brittany (counts Il and IV, respectively). The prosecutor
emphasized that the incident involving Alex was separate from the incident involving
Tylor and Brittany. She contended the special circumstance allegations under section

190.2 applied because Tylor’s murder occurred during an attempted robbery.

11.



During rebuttal, the prosecutor again declared that felony murder was based on the
attempted robbery of Tylor or Brittany (counts Il1 and IV, respectively). She argued the
intent to rob either Brittany or Tylor was sufficient for felony murder. “The person who
dies does not have to be the person who is robbed as long as it’s one continuous course of
conduct and transaction.” She contended it did not matter which appellant stabbed Tylor
because appellants acted in concert. However, she asserted Koplen was the one who had
stabbed Tylor, and Garcia and Segura had chased him.

In addition to the prosecutor’s comments, Segura’s trial counsel repeatedly noted
during closing argument that the prosecution’s theory of felony murder, and the special
circumstance allegations, were based on the attempted robberies of Tylor or Brittany. In
addition, Koplen’s counsel argued that “[t]his case rests entirely on the intent of the non-
stabbers to rob.” He contended one appellant killed Tylor, but it was impossible to know
who did the stabbing. He claimed this showed reasonable doubt. Garcia’s counsel
asserted his client had no knowledge Tylor and Brittany were going to be robbed. His
counsel argued Garcia could not be liable for felony murder in count I, or attempted
robbery in counts Il and 1V.

The arguments from counsel, and especially from the prosecutor, made it
abundantly clear that the theory of felony murder was based solely on the attempted
robbery of either Tylor or Brittany (counts Il and IV, respectively). At no time did any
counsel assert or reasonably suggest Alex’s robbery (count II) was the basis for felony-
murder liability.

C. The jury’s special circumstance findings.

The prosecution alleged a special circumstance enhancement under section 190.2,
subdivision (a)(17)(A). During a hearing regarding this verdict form, the prosecutor

asserted felony murder was based solely on the alleged attempted robberies.
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The jury found Tylor’s murder “was committed or aided and abetted” by all three
appellants “while the said defendant was engaged in the commission of the crime of
ATTEMPTED ROBBERY, a special circumstance,” within the meaning of section 190.2,
subdivision (a)(17)(A).

D. Conclusion.

Based on this record, we reject Garcia’s and Segura’s repeated claims that Alex’s
robbery (count Il) could be the underlying felony supporting their convictions for first
degree felony murder (count I). To the contrary, it is beyond any reasonable doubt that
the felony-murder convictions in this matter were based on the attempted robbery of
Tylor or Brittany (counts 111 and IV, respectively). The unanimity instruction under
CALCRIM No. 3500 directed the jury to focus only on attempted robbery. The
prosecution repeatedly asserted that the theory of felony murder was based only on
Tylor’s or Brittany’s attempted robbery. Finally, based on their true findings, the jurors
unanimously agreed the prosecution had proven beyond a reasonable doubt Tylor’s
murder occurred during an attempted robbery. The jury’s true findings overwhelmingly
establish that the felony-murder convictions were based on attempted robbery of Tylor or
Brittany (counts 111 or IV, respectively) and not on Alex’s robbery (count II).

Although the jury provided inconsistent verdicts in this matter, inherently
inconsistent verdicts are generally allowed to stand. (United States v. Powell (1984) 469
U.S. 57, 64-69; People v. Avila (2006) 38 Cal.4th 491, 600; People v. Lewis (2001) 25
Cal.4th 610, 656.) When a jury renders an inconsistent verdict, a criminal defendant is
nevertheless protected “ ‘against jury irrationality or error’ ” by an independent review of
the sufficiency of the evidence. (People v. Palmer (2001) 24 Cal.4th 856, 863.) When
conducting such a review, an appellate court must assess whether the evidence adduced at

trial could support any rational determination of guilt beyond a reasonable doubt. This
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review is independent of the jury’s determination that evidence on another count was
insufficient. (lbid.)

Here, having determined beyond a reasonable doubt that the jury based its felony-
murder convictions on the attempted robbery of Tylor or Brittany, we must address
whether substantial evidence supports Garcia’s and Segura’s respective convictions for
felony murder. As we explain, substantial evidence supports all of the convictions in this
matter.

1. Substantial Evidence Supports Garcia’s And Segura’s Convictions For
Felony Murder (Count I) And The True Findings In The Special
Circumstance Murder Allegations.

Garcia and Segura contend insufficient evidence supports their respective
convictions for first degree felony murder (count I) and the jury’s special circumstance
true findings under section 190.2, subdivision (a)(17)(A). They seek reversal of these
convictions and findings.

A. Standard of review.

To resolve a claim involving the sufficiency of the evidence, we review the entire
record in the light most favorable to the judgment to determine whether substantial
evidence exists. Substantial evidence is reasonable, credible, and of solid value so that a
reasonable trier of fact could find the defendant guilty beyond a reasonable doubt.
(People v. Ghobrial (2018) 5 Cal.5th 250, 277 (Ghobrial).) This standard is applied in
cases in which the prosecution relies mainly on circumstantial evidence. (Id. at pp. 277—
278.) This standard also applies when reviewing a jury’s true finding on a special
circumstance allegation. (People v. Banks (2015) 61 Cal.4th 788, 804 (Banks).)

B. Analysis.

Garcia and Segura claim they had a chance encounter with Tylor and Brittany, and
nothing establishes their intent to rob them. They argue no evidence shows they aided

and abetted Koplen. They further contend insufficient evidence supports the findings that
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Tylor’s murder fell under section 190.2. They assert no evidence establishes (1) they had
an intent to kill; (2) they were major participants in a robbery or attempted robbery that
resulted in death; or (3) they acted with reckless indifference to human life.

These contentions are without merit. The jury had substantial evidence to convict
Garcia and Segura of felony murder and find true the special circumstance murder
allegations.

1. An overview of felony murder.

In California, all murder committed in the perpetration of or attempt to perpetrate
certain enumerated felonies, including robbery, is first degree murder. (8 189, subd. (a);
People v. Cavitt (2004) 33 Cal.4th 187, 197 (Cavitt).) For felony murder, the mental
state required is the specific intent to commit the underlying felony. (Cavitt, supra, 33
Cal.4th at p. 197.)

For general accomplice liability, the prosecution must prove that a defendant acted
with knowledge of the perpetrator’s unlawful purpose and with the intent or purpose of
committing, facilitating or encouraging commission of the crime. (People v. McCoy
(2001) 25 Cal.4th 1111, 1118.) The actus reus for accomplice liability to first degree
felony murder is aiding and abetting the underlying felony or its attempt. (People v.
Clark (2016) 63 Cal.4th 522, 615 (Clark).) The mens rea for an aider and abettor is the

same as the intent for the actual killer.12 (Clark, at p. 615.)

12 Effective January 1, 2019, the Legislature amended “the felony murder rule and
the natural and probable consequences doctrine, as it relates to murder, to ensure that
murder liability is not imposed on a person who is not the actual killer, did not act with
the intent to kill, or was not a major participant in the underlying felony who acted with
reckless indifference to human life.” (Stats. 2018, ch. 1015, 8 1, subd. (f), p. 6674; Sen.
Bill No. 1437 (2017-2018 Reg. Sess.).) We discuss this amendment in greater detail in
Section 111 below.
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2. An overview of the murder special-circumstance allegations.

A conviction for first degree murder may result in a prison term of 25 years to life.
(8 190, subd. (a).) However, if at least one special circumstance allegation is found true,
a defendant may receive the death penalty or LWOP. (8§ 190.2, subd. (a).)

For a nonkiller, a penalty of death or LWOP may be imposed under two
circumstances. First, a defendant, with the intent to kill, must aid or abet any actor in the
commission of first degree murder. (8 190.2, subd. (c).) In the alternative, a defendant
must act “with reckless indifference to human life and as a major participant” while
aiding and abetting in the commission (or its attempt) of certain enumerated felonies,
including robbery. (8 190.2, subds. (a)(17)(A), (d).)

a. The “major participant” requirement.

The “major participant” requirement means a defendant’s personal involvement
must be “substantial” and greater than the actions of an ordinary aider and abettor to an
ordinary felony murder. (Banks, supra, 61 Cal.4th at pp. 798, 802.) The ultimate
question “is ‘whether the defendant’s participation “in criminal activities known to carry
a grave risk of death” [citation] was sufficiently significant to be considered “major”
[citations].” ” (Clark, supra, 63 Cal.4th at p. 611, quoting Banks, supra, at p. 803.)

Our Supreme Court has cited the following list of nonexclusive circumstances to
consider when analyzing whether a defendant acted as a major participant: (1) What role
did the defendant have in planning the criminal enterprise, or in supplying or using lethal
weapons? (2) What awareness did the defendant have of particular dangers posed by the
nature of the crime, weapons used, or past experience or conduct of the other
participants? (3) Was the defendant present at the scene of the killing, in a position to
facilitate or prevent the actual murder, and did his or her own actions or inaction play a
particular role in the death? (4) What did the defendant do after lethal force was used?
(Clark, supra, 63 Cal.4th at p. 611; Banks, supra, 61 Cal.4th at p. 803.) No single factor

IS necessary, but neither is any one of them necessarily sufficient. Instead, all may be
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weighed in determining whether a defendant acted as a major participant. (Banks, supra,
61 Cal.4th at p. 803.)
b. The “reckless indifference” requirement.

For the “reckless indifference” requirement, a defendant must hold an awareness
that his or her participation in the felony involved a grave risk of death. (Banks, supra,
61 Cal.4th at p. 807.) This requires more than the foreseeable risk of death inherent in
any armed crime. (Id. at p. 808.) Instead, the defendant must consciously disregard a
substantial and unjustifiable risk of death. (Clark, supra, 63 Cal.4th at p. 617.) However,
an objective standard is used, and a reviewing court asks whether the defendant’s
behavior was a ““ ‘gross deviation’ ” from what a law-abiding person would have done
under the circumstances. (lbid.) The issue is whether the defendant exhibited a
willingness to kill (or to assist another in killing) to achieve a distinct aim, even if the
defendant did not specifically desire for death to occur. (lbid.)

Acknowledging an overlap between the “major participant” and “reckless
indifference” elements (Clark, supra, 63 Cal.4th at pp. 614-615), the California Supreme
Court has considered the following factors in determining whether a defendant acted with
reckless indifference to human life: (1) a defendant’s knowledge of weapons, and use
and number of weapons; (2) a defendant’s physical presence at the crime and
opportunities to restrain the crime and/or aid the victim; (3) the duration of the felony;

(4) a defendant’s knowledge of the cohort’s likelihood of killing; and (5) a defendant’s
efforts to minimize the risks of the violence during the felony. (Id. at pp. 618-623.) Like
the factors for major participation, no particular factor is necessary nor is any one

necessarily sufficient. (Id. at p. 618.)
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3. A summary of Enmund, Tison, and Banks.

We summarize three important opinions: (1) Enmund v. Florida (1982) 458 U.S.
782 (Enmund); (2) Tison v. Arizona (1987) 481 U.S. 137 (Tison); and (3) Banks, supra,
61 Cal.4th 788.

a. Enmund, supra, 458 U.S. 782.

In Enmund, supra, 458 U.S. 782, the United States Supreme Court held the death
penalty was inappropriate for an accomplice who did not kill, attempt to kill, intend a
killing take place or intend for lethal force to be employed. (Id. at p. 797.) The high
court emphasized the focus must be on the accomplice’s culpability and not on the
murderer’s culpability. (ld. at p. 798.) The defendant in Enmund was the getaway driver
in an armed robbery of a dwelling whose occupants were murdered. The defendant was
convicted of two counts of first degree murder and sentenced to death. (Id. at pp. 784—
785; see Tison, supra, 481 U.S. at p. 146.) Enmund reversed the defendant’s judgment
upholding the death penalty because the state had failed to treat his culpability differently
from the actual killers’ culpability. (Enmund, supra, at pp. 798, 801.)

b. Tison, supra, 481 U.S. 137.

In Tison, two brothers aided a prison escape by arming two murderers, one of
whom they knew had killed in the course of a previous escape attempt. After the
breakout, one brother flagged down a passing car, and both fully participated in
kidnapping and robbing the vehicle’s occupants. Both stood by and watched as those
people were killed. The brothers made no attempt to assist the victims before, during, or
after the shooting, but continued to assist the killers. (Tison, supra, 481 U.S. at pp. 151
152.) The Supreme Court held the brothers could be sentenced to death despite the fact
they had not committed the killings or intended to kill. (Id. at p. 158.) The brothers had
a substantial involvement in the crimes and they did not act as mere getaway drivers.
(Ibid.) Instead, they were “actively involved in every element” of the underlying

felonies, and they were physically present during the entire sequence of criminal activity
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culminating in the murders. (Ibid.) The brothers’ “high level of participation” implicated
them in the resulting deaths. (Ibid.)
C. Banks, supra, 61 Cal.4th 788.

In Banks, our high court noted that felony-murder participants may be placed on a
continuum. (Banks, supra, 61 Cal.4th at pp. 800-802, 811.) On one end of the
continuum, for example, is the getaway driver who was “ ‘not on the scene, who neither
intended to kill nor was found to have had any culpable mental state,” ” and who is not
eligible for the death penalty or LWOP. (Id. at p. 800.) At the other end of the
continuum is the actual killer, or an aider and abettor, who attempted or intended to Kill,
and who is eligible for LWOP. (Ibid.)

In Banks, the defendant was sentenced to LWOP as a result of a felony-murder
special circumstance. He was the getaway driver for an armed robbery. He was not
present when a security guard was shot and killed. (Banks, supra, 61 Cal.4th at pp. 795—
796.) Our Supreme Court concluded the defendant was ineligible for LWOP. (Id. at
p. 794.) The defendant had not been a major participant in the crime. (Id. at p. 805.)
There was no evidence the defendant had procured the weapons, or the defendant and his
confederates had previously committed any other violent crime. When the killing was
committed, the defendant was not at the scene, he did not see or hear the shooting, and he
had no immediate role in instigating the shooting. There was no evidence he could have
prevented the shooting. (Ibid.) Based on Enmund and Tison, our high court held that
participation in an armed robbery, without more, was not sufficient for an enhanced
penalty of death or LWOP. (Banks, supra, at p. 805.)

4, Garcia’s and Segura’s actions in this matter.

Despite the inconsistent verdicts, substantial evidence supports the jury’s

convictions of Garcia and Segura for felony murder (count 1), and the true findings in the

murder special-circumstance allegations. Garcia and Segura aided and abetted in the
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commission of Tylor’s and Brittany’s attempted robberies. In addition, they were major
participants who acted with reckless indifference to human life.

Appellants approached Tylor and Brittany together. Substantial evidence
establishes that it was Koplen who asked for a cigarette, and it was Koplen who punched
Tylor from behind.13 Tylor ran away, telling them to leave Brittany alone. Garcia and
Segura chased him, and one yelled they were going to cut off Tylor’s “dick.” After they
ran, Koplen threatened Brittany with a knife and demanded her property.14 Koplen then
ran after Tylor, and, a short time later, Brittany heard Tylor screaming in pain. Shortly
thereafter, appellants returned as a group to further intimidate her before fleeing when a
resident opened her door.

The jury was entitled to draw reasonable inferences based on the circumstantial
evidence (People v. Livingston (2012) 53 Cal.4th 1145, 1166) and we must presume
every inference in support of the judgment the finder of fact could reasonably have made.
(People v. D Arcy (2010) 48 Cal.4th 257, 293.) Appellants’ initial joint approach
strongly implied prior planning and a clear suggestion that all three held an intent to
participate in the subsequent crimes. It is reasonable to infer that Koplen’s punch put into
motion appellants’ plan to rob Tylor and Brittany. Garcia’s and Segura’s chase of Tylor

further strongly suggested their intent to participate in the attempted robberies. Garcia

13 In his opening brief, Koplen argues Brittany’s assailant was really Segura, but he
concedes that, based on substantial evidence, it appears he was the one who threatened
Brittany with a knife. During closing arguments, the prosecutor asserted it was Koplen
who threatened Brittany with a knife, and it was Koplen who stabbed Tylor. In their
opening briefs, Garcia and Segura contend it was Koplen who threatened Brittany with
the knife, claiming they were the ones who chased Tylor into the park.

14 The evidence strongly suggests Koplen used Alex’s knife when he demanded
property from Brittany. Although Brittany was never asked to identify the knife used in
her attempted robbery, she said it had a black handle. Alex’s knife also had a black
handle.

20.



and Segura sought to capture and control Tylor, which further showed group planning
and an intent to rob.

The circumstantial evidence clearly suggests that Garcia and Segura were able to
catch Tylor and restrain him. After Koplen left Brittany to chase Tylor, she heard Tylor
screaming in pain. Shortly thereafter, appellants returned as a group to further intimidate
her. Garcia had Tylor’s blood on his shoe. Appellants’ joint return after Tylor’s
screaming convincingly establishes that they were all together when Tylor was fatally
injured. Their continued efforts to threaten Brittany as a group conclusively establishes a
joint plan, an ongoing attempted robbery, and an effort to intimidate a witness to
effectuate an escape. Appellants’ coordinated actions, both before Tylor’s stabbing and
immediately after, overwhelmingly demonstrate Garcia’s and Segura’s intent to aid and
abet in the attempted robberies.

The evidence further strongly demonstrates that Garcia and Segura were major
participants in these underlying felonies, and they acted with reckless disregard for
human life. They had an immediate and crucial role in Tylor’s death. Tylor was
unarmed, and he never threatened appellants. However, Garcia or Segura threatened to
cut him. Based on that threat and their joint chasing of him, the evidence definitively
establishes Garcia’s and Segura’s intent to either injure Tylor or to assist in harming him.
This also creates an overwhelming inference they knew Koplen was armed with a knife
and they had agreed to use a knife when confronting Tylor and Brittany.1°

At no time did either Garcia or Segura take any action to minimize the risk of

violence during this incident. To the contrary, by chasing and threatening to cut Tylor,

15 Banks makes clear a mere awareness a confederate is armed is insufficient to
establish the requisite “reckless indifference to human life.” (Banks, supra, 61 Cal.4th at
p. 809.) Further, Banks makes clear armed robbery, by itself, does not qualify as a felony
for which “any major participation” would necessarily exhibit reckless indifference to
human life. (Id. at p. 810, fn. 9.)
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they both escalated the risk of a fatal injury. Their actions led to Tylor’s stabbing. As the
prosecutor asserted during closing argument, had Garcia and Segura not chased Tylor,
this murder may have never occurred.

The evidence overwhelmingly suggests that Garcia and Segura were present at the
scene of the killing, and in a position to both facilitate or prevent the actual murder.
Based on Tylor’s yelling, the nature of his wounds, and the amount of his bleeding, it is
reasonable to infer that each appellant was aware of Tylor’s distress and injuries.
Appellants, however, did not render aid to Tylor. They did not call authorities to assist
him. Instead, they abandoned Tylor and returned as a group to confront and harass
Brittany.

When weighed together, the Supreme Court’s factors establish that Garcia and
Segura had a substantial role in the underlying attempted robberies leading to Tylor’s
murder. (See Clark, supra, 63 Cal.4th at p. 611; Banks, supra, 61 Cal.4th at p. 803.)
Their personal involvement was greater than the actions of an ordinary aider and abettor
to an ordinary felony murder. (See Banks, supra, 61 Cal.4th at p. 802.) Garcia and
Segura acted with reckless indifference to human life. (See Clark, supra, 63 Cal.4th at
pp. 618-623.) The evidence abundantly establishes that they held an awareness their
participation in the attempted robberies involved a grave risk of death (see Banks, supra,
61 Cal.4th at p. 807) and they had conscious disregard of an unjustifiable risk of death.
(See Clark, supra, 63 Cal.4th at p. 617.) They showed a “ ‘gross deviation’ ” from the
standard of conduct a law-abiding person would observe in this situation. (Ibid.)

As in Tison, Garcia’s and Segura’s proximity to the murder and the events leading
up to it was significant. They did far more than merely participate in an attempted
robbery. They did not passively watch events unfold but were “actively involved in
every element” of the attempted robberies. Their high level of participation in these
crimes implicated them in Tylor’s death. (Tison, supra, 481 U.S. at pp. 157-158.) Like

Tison, Tylor’s murder was the culmination or foreseeable result of several intermediate
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steps, all of which involved Garcia and Segura. (See, e.g., Clark, supra, 63 Cal.4th at
p. 619 [providing this summary of Tison].) Similar to Tison, neither Garcia nor Segura
made any effort to help Tylor. (Tison, supra, 481 U.S. at p. 141.)

Unlike in Enmund, Garcia’s and Segura’s actions demonstrate their intent either a
killing would take place or lethal force would be used. (Enmund, supra, 458 U.S. at
p. 797.) Unlike in Banks, Garcia and Segura were at the scene of the killing, they had an
immediate role in the stabbing, they either saw and/or heard the fatal stabbing, and they
made no effort to prevent the stabbing or assist Tylor. (Banks, supra, 61 Cal.4th at
p. 805.) On the Enmund-Tison spectrum, their conduct was much closer to Tison and
nothing like Enmund. Garcia and Segura acted as major participants and with reckless
indifference to human life.

Appellants contend inferences can be drawn from the circumstantial evidence that
are favorable for them. For instance, Garcia argues it is possible the place where Tylor
was found “was not necessarily the place where the stabbing occurred.” He also asserts
he must not have walked through the “large pool of blood” the officers observed because
Tylor’s blood stains on his (Garcia’s) shoe were light. He contends nothing establishes
he was aware Tylor had suffered “grave injuries.” He states it is possible he exited the
park without knowing Tylor had been fatally stabbed. These arguments are unpersuasive.

When considering a challenge to the sufficiency of the evidence to support a
conviction, we do not reweigh the evidence or reevaluate witness credibility. We cannot
reverse the judgment merely because the evidence could be reconciled with a contrary
finding. (People v. D Arcy, supra, 48 Cal.4th at p. 293.) The circumstantial evidence in
this matter overwhelmingly demonstrated that Garcia and Segura acted with knowledge
of the unlawful purpose of the perpetrator, and with the intent or purpose of committing,
facilitating or encouraging commission of attempted robbery. (See People v. McCoy,
supra, 25 Cal.4th at p. 1118.) The circumstantial evidence also established that Garcia

and Segura acted as major participants and with reckless indifference to human life. (See
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Banks, supra, 61 Cal.4th at pp. 802, 807.) As such, we will not reverse the felony-
murder convictions or the true findings because the circumstances reasonably justify the
jury’s conclusions. (See Ghobrial, supra, 5 Cal.5th at p. 278.)

Finally, we need not address appellants’ assertions that insufficient evidence
linked Alex’s robbery (count II) to Tylor’s murder (count I). Likewise, we need not
address respondent’s contention that Tylor’s and Brittany’s attempted robberies (counts
Il and 1V, respectively) as well as Alex’s robbery (count II) may all qualify as the
underlying felonies supporting felony murder. To the contrary, this record
overwhelmingly establishes that the jury based the felony-murder convictions on the
attempted robbery of Tylor or Brittany and not on Alex’s robbery. The jury did not rely
on a legally or factually unsupported theory of liability for felony murder. As such, we
reject Segura’s claim the felony-murder convictions are based on a factually insufficient
theory, requiring reversal under People v. Guiton (1993) 4 Cal.4th 1116 and related
authorities.

Based on this record, a reasonable trier of fact could find Garcia and Segura guilty
beyond a reasonable doubt of felony murder. The circumstantial evidence
overwhelmingly establishes they aided and abetted in the attempted robberies. Further, a
reasonable jury could have found beyond a reasonable doubt Garcia’s and Segura’s
personal involvement in the attempted robberies was “substantial” and “greater than the
actions of an ordinary aider and abettor to an ordinary felony murder.” (Banks, supra, 61
Cal.4th at p. 802.) Likewise, a reasonable jury could have found beyond a reasonable
doubt Garcia and Segura acted with reckless indifference to human life and they were
aware their participation in the felony involved a grave risk of death. (ld. at p. 807.) The
evidence supporting the jury’s felony-murder convictions and true findings was
reasonable, credible and of solid value. (See Ghobrial, supra, 5 Cal.5th at p. 277.) As

such, substantial evidence supports the convictions in count | and the special
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circumstance allegations under section 190.2, subdivision (a)(17)(A). Accordingly,
reversal of these convictions and true findings is not required, and these claims fail.
I11.  Appellants Are Not Entitled To Relief Under Senate Bill No. 1437.

After the trial in this matter, and while appellants’ appeals were pending, the
Governor signed Senate Bill No. 1437 (2017-2018 Reg. Sess.) (Senate Bill No. 1437).
This legislation, which became effective January 1, 2019, amended “the felony murder
rule and the natural and probable consequences doctrine,[16! as it relates to murder, to
ensure that murder liability is not imposed on a person who is not the actual killer, did not
act with the intent to kill, or was not a major participant in the underlying felony who
acted with reckless indifference to human life.” (Stats. 2018, ch. 1015, § 1, subd. (f),

p. 6674; Senate Bill No. 1437).)

Under the amendments, a participant in the perpetration of certain enumerated
felonies (including attempted robbery) in which a death occurs is liable for murder only if
one of the following is proven: (1) The person was the actual killer; (2) The person was
not the actual killer, but, with the intent to kill, aided, abetted, counseled, commanded,
induced, solicited, requested, or assisted the actual killer in the commission of murder in
the first degree; or (3) The person was a major participant in the underlying felony and
acted with reckless indifference to human life, as described in section 190.2,
subdivision (d). (8 189, subd. (e)(1)—(3).)

Senate Bill No. 1437 permits those convicted of felony murder (or murder under a
natural and probable consequences theory) to file a petition with the sentencing court to

vacate the murder conviction and be resentenced on any remaining counts. (8§ 1170.95,

16 Before this amendment, a person who aided and abetted a confederate in the
commission of a criminal act was “liable not only for that crime (the target crime), but
also for any other offense (nontarget crime) committed by the confederate as a ‘natural
and probable consequence’ of the crime originally aided and abetted.” (People v.
Prettyman (1996) 14 Cal.4th 248, 254.)
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subd. (a).) Such a person is entitled to relief if certain conditions are met, including if
they could not have been convicted of first or second degree murder because of these
statutory changes. (8 1170.95, subd. (a)(1)—(3).)

Two recent appellate court opinions hold that Senate Bill No. 1437 “should not be
applied retroactively to nonfinal convictions on direct appeal.” (People v. Martinez
(2019) 31 Cal.App.5th 719, 727; People v. Anthony (2019) 32 Cal.App.5th 1102
[adopting Martinez’s analysis and holding].) In light of the change in law, we requested
the parties to provide supplemental briefing on the impact, if any, of Senate Bill No. 1437
on appellants’ convictions in count I. We also asked the parties to address whether
Senate Bill No. 1437 should be applied retroactively on direct appeal.

In response, Koplen does not dispute the holdings in People v. Martinez, supra, 31
Cal.App.5th 719 and People v. Anthony, supra, 32 Cal.App.5th 1102 (Anthony). He does
not believe Senate Bill No. 1437 has any impact on “any issue” in his present appeal.

In contrast, Garcia and Segura argue that People v. Martinez, supra, 31
Cal.App.5th 719 and Anthony, supra, 32 Cal.App.5th 1102 were wrongly decided. They
claim we should provide them with a remedy on direct appeal. They contend the jury
received erroneous instructions on the necessary elements for felony-murder liability, and
they assert their murder convictions are based on an invalid legal theory. They generally
urge us to grant them a new trial.

We reject Garcia’s and Segura’s assertions they are entitled to relief under Senate
Bill No. 1437. To the contrary, the jury found true the special circumstance allegations
that Tylor’s murder occurred during attempted robbery within the meaning of section
190.2, subdivision (a)(17)(A). Consequently, according to the jury, Garcia and Segura
acted “with reckless indifference to human life and as a major participant” as defined
under section 190.2, subdivision (d). As such, even though the jury was not instructed in
accordance with the amended law, Garcia and Segura do not benefit from Senate Bill No.

1437. Thus, we need not resolve the parties’ dispute about People v. Martinez, supra, 31
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Cal.App.5th 719 and Anthony, supra, 32 Cal.App.5th 1102. We also need not analyze
whether Garcia and Segura are entitled to retroactive application of Senate Bill No. 1437
on direct appeal.

Based on this record, appellants do not qualify for appellate relief under Senate
Bill No. 1437. As found true by the jury, Garcia and Segura acted as major participants
and with reckless indifference to human life during the attempted robberies that led to
Tylor’s murder as defined under section 190.2, subdivision (d). Accordingly, appellants
are not entitled to a new trial stemming from the amendments under Senate Bill No.
1437, and this claim fails.

IVV.  The Trial Court Did Not Err In Failing To Provide Additional Felony-
Murder Instructions And Any Presumed Error Is Harmless.

Appellants raise two separate but related claims of instructional error regarding
felony murder. They assert the trial court prejudicially failed to instruct on both the
“continuous transaction” doctrine and the requirement for a “logical connection” between
the underlying felony and the killing. They seek reversal of their respective murder
convictions in count I, along with the true findings for the special circumstance
allegations.

A. Background.

This dispute centers around two instructions, former CALCRIM No. 549 and an
optional instruction appearing in the bench notes of CALCRIM No. 540A.

1. The relevant instructions.

Former CALCRIM No. 549 was created in 2006. In relevant part, this former

Instruction stated a defendant is guilty of felony murder when the underlying felony and

[13K3

the act causing the death “ ‘were part of one continuous transaction.” ” (Revoked

CALCRIM No. 549, as quoted in People v. Wilkins (2013) 56 Cal.4th 333, 349
(Wilkins).) This instruction provided factors to consider, such as when and where the

fatal act and the underlying felony occurred. (Wilkins, supra, 56 Cal.4th at p. 349.)
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However, in 2013 and before this matter went to trial, the CALCRIM committee revoked
former CALCRIM No. 549 and it placed an optional instruction in the bench notes of

CALCRIM No. 540A. The optional instruction states:

“There is no sua sponte duty to clarify the logical nexus between the felony
and the homicidal act. If an issue about the logical nexus requirement
arises, the court may give the following language: [{] There must be a
logical connection between the cause of death and the [underlying
felony]. The connection between the cause of death and the [underlying
felony] must involve more than just their occurrence at the same time
and place.” (Judicial Council of Cal., Crim. Jury Instns. (2019) Bench
Notes to CALCRIM No. 540A, vol. 1, pp. 263-264.)

In Cavitt, our high court noted only a ““ ‘few’ ” cases raise a genuine issue as to the
existence of a logical nexus between the felony and the homicide. (Cauvitt, supra, 33
Cal.4th at p. 204, fn. 5.) The Cavitt court provided an example of when a logical nexus
would not exist: a burglar who happens to spy a lifelong enemy through the window of
the victim’s house and fires a fatal shot may have committed a killing while a robbery
and burglary were taking place, but the killing did not occur “in the commission” of those
crimes. (Id. at p. 203.)

2. The jury instruction conference in this matter.

At the jury instruction conference in this matter, Koplen’s trial counsel objected to
instruction on the “escape rule”1 in the context of attempted robbery of Tylor and
Brittany. Koplen’s counsel requested jury instruction on the requirement of a “logical

connection” between the underlying felony and the killing. According to Koplen’s

17 CALCRIM No. 3261 sets forth the escape rule. In relevant part, a robbery or
attempted robbery “continues until the perpetrator|[s] (has/have) actually reached a place
of temporary safety.” This instruction provides a jury with examples of reaching such
safety, such as when (1) a perpetrator has “successfully escaped from the scene;” (2) is
“no longer being chased;” (3) has “unchallenged possession” of the property; and (4) is
“no longer in continuous physical control of the person who was the target of the
robbery.”
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counsel, it was possible the jury could believe Tylor’s murder was not connected with an
attempted robbery. The trial court declined to deviate from the standard instructions.

During the jury conference, the parties discussed the logical nexus instruction and
the escape rule in the context of attempted robbery involving Tylor and Brittany. At no
point during this discussion did the prosecutor suggest the alleged felony murder was
based on Alex’s robbery. In fact, Koplen’s trial counsel acknowledged that felony-
murder liability in this matter was based on the attempted robbery of Tylor or Brittany.

B. Standard of review.

If requested, a trial court should give a legally correct instruction if it is supported
by substantial evidence. (Wilkins, supra, 56 Cal.4th at p. 347.) In criminal cases, a court
must instruct on the general principles of law relevant to the issues raised by the evidence
even in the absence of a request. (People v. Diaz (2015) 60 Cal.4th 1176, 1189.) These
are the principles “ ‘closely and openly connected with the facts before the court, and
which are necessary for the jury’s understanding of the case.” [Citations.]” (lbid.) We
review de novo a claim a trial court failed to give a required jury instruction. (People v.
Waidla (2000) 22 Cal.4th 690, 733.)

C. Analysis.

Appellants claim the trial court erred when it failed to provide the requested
optional instruction appearing in the bench notes of CALCRIM No. 540A. Garcia and
Segura further assert the court should have instructed the jury with former CALCRIM
No. 549 on the “continuous transaction” doctrine. They contend the jurors received a
“misleading impression” a continuous transaction was not necessary so long as Tylor’s
killing occurred before they reached a place of temporary safety.

Koplen acknowledges CALCRIM No. 549 was revoked prior to trial. He
contends, however, the CALCRIM committee deleted an “essential element” necessary to

find felony-murder liability. He argues the “one continuous transaction” is an
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“authoritative interpretation” of the statutory requirements for felony murder, which
should have been given to the jury.18 He claims a failure to instruct on a “causal
relationship” made a “major difference” in this case. He also asserts error occurred
because the court instructed on the escape rule without instruction on the “continuous
transaction” doctrine.

We find appellants’ numerous assertions unpersuasive. The court did not err in
failing to provide additional instruction. In any event, even if instructional error
occurred, any presumed error was harmless.

1. Instructional error did not occur.

Our high court has noted only a few cases raise a genuine issue as to the existence
of a logical nexus between the underlying felony and the homicide. (Cavitt, supra, 33
Cal.4th at p. 204, fn. 5.) The facts surrounding Tylor’s murder, however, did not present
such an issue. The homicidal act causing Tylor’s death was not like the hypothetical
burglar in Cavitt who happens to spy a lifelong enemy through the window of the house
and fires a fatal shot. (Id. at p. 200.) To the contrary, this homicide was not a mere
coincidence of time and place, and this murder was not independent of Tylor’s or
Brittany’s attempted robberies.

The jury received proper instruction on the necessary elements for felony murder.
The jury was informed that Tylor’s homicide had to occur during the commission of a
robbery or attempted robbery. (8 189, subd. (a).) According to the prosecutor, this

killing occurred during the attempted robbery of Tylor or Brittany. The evidence

18 Our Supreme Court has long recognized the “continuous transaction” doctrine.
(See, e.g., People v. Chavez (1951) 37 Cal.2d 656, 670.) Generally, felony murder “does
not require proof of a strict causal or temporal relationship between the felony and the
killing. [Citation.] Rather, a killing has been ‘committed in the perpetration of” the
underlying felony within the meaning of section 189 ‘if the killing and the felony are
parts of one continuous transaction.” [Citations.]” (People v. Brooks (2017) 3 Cal.5th 1,
61-62.)
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conclusively established that Tylor’s death was logically connected with these charged
crimes. Thus, the trial court was not required to provide additional felony-murder
instruction. (See Wilkins, supra, 56 Cal.4th at p. 347; Cavitt, supra, 33 Cal.4th at p. 203.)

We reject Segura’s assertion the jury received a “legally erroneous” theory of guilt
regarding felony murder, requiring reversal. Based on the special circumstance
allegations and the evidence, we can declare beyond a reasonable doubt the jury based its
felony-murder convictions on a legally and factually valid theory. (See, e.g., People v.
Chun (2009) 45 Cal.4th 1172, 1204-1205 [applying J. Scalia’s test to look at “other
aspects of the verdict or the evidence” to resolve a claim involving instructional error for
felony murder].) The jury was not misled regarding the proper application of felony
murder in this matter.

Appellants cite People v. Sakarias (2000) 22 Cal.4th 596 (Sakarias) for the
general proposition a “continuous transaction” can end before a perpetrator reaches a
place of temporary safety. They argue a jury must always receive instruction on the
“continuous transaction” doctrine and the trial court improperly removed that issue from
the jury’s consideration. These arguments are without merit.

In Sakarias, two burglars entered a residence and gathered property. They
assaulted and killed the homeowner when she entered the residence. (Sakarias, supra, 22
Cal.4th at p. 626.) During deliberations, the jury asked the trial court whether a burglary
continues until the burglars leave the structure. Over a defense objection, the court
informed the jurors that the homicide and the burglary were part of one continuous
transaction if they determined burglary had occurred. (Id. at p. 623.) The Supreme Court
found error because the trial court had “relieved the jury of its obligation to determine
whether all the elements of first degree murder and the burglary-murder special
circumstance were proven beyond a reasonable doubt.” (ld. at pp. 624-625.)

The Sakarias court, however, found the error harmless. It noted in some

circumstances a burglary can end even if the perpetrator has not left the structure. For
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example, the perpetrator “abandons his original larcenous intent but resolves to stay for a
nonfelonious purpose.” (Sakarias, supra, 22 Cal.4th at p. 625.) The evidence in
Sakarias, however, did not establish any “abandonment of intent or any similar
interruption.” (Ibid.) The judgment was affirmed. (ld. at p. 650.)

Sakarias does not establish instructional error in the present matter. Unlike in
Sakarias, the trial court did not remove an issue from the jury’s consideration. (Sakarias,
supra, 22 Cal.4th at p. 624.) To the contrary, the court informed the jurors that appellants
were charged with the special circumstance of murder committed “while engaged” in the
commission of robbery or its attempt. (Italics added.) The prosecutor asserted felony
murder occurred during, and only during, the attempted robbery of Tylor or Brittany.
Based on the jury’s true findings, it is apparent the jury decided beyond a reasonable
doubt that Tylor’s homicide was logically connected with his or Brittany’s attempted
robbery. Sakarias is distinguishable and does not mandate reversal of this matter.

Finally, Koplen contends the CALCRIM committee deleted an “essential element”
necessary to find felony-murder liability. He notes the Supreme Court has called the
“continuous transaction” doctrine an “element” of felony murder. (Wilkins, supra, 56
Cal.4th at p. 349.) We find no error in the CALCRIM instructions.

The CALCRIM instructions make it clear a homicide must occur in the
commission of an underlying felony. (See CALCRIM Nos. 540A and 540B.) Based on
the optional instruction appearing in CALCRIM No. 540A, “[i]f an issue about the
logical nexus requirement arises,” a trial court may instruct on the need for a logical
connection between the cause of death and the underlying felony. (Bench notes to
CALCRIM No. 540A, supra, at pp. 263-264.) As our Supreme Court makes abundantly
clear, however, it is rare when a logical nexus does not exist between the felony and the
homicide. (Cauvitt, supra, 33 Cal.4th at p. 204, fn. 5.) We discern no error in the current
wording of the CALCRIM instructions regarding felony-murder liability.
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Based on this record, the jury received the necessary and proper instructions to
determine whether Tylor’s homicide was “committed in the perpetration of, or attempt to
perpetrate,” the underlying felony. (8 189, subd. (a).) The jury was also properly
instructed on the elements necessary to find true the murder special-circumstance
allegations (8 190.2, subd. (a)(17)(A)). The trial court did not err in refusing to instruct
the jury on the optional “logical connection” instruction appearing in the bench notes of
CALCRIM No. 540A. The court also did not err in failing to provide instruction under
former CALCRIM No. 549. These principles of law were neither supported by
substantial evidence nor were they necessary for the jury’s understanding of the case.
(See People v. Diaz, supra, 60 Cal.4th at p. 1189; Wilkins, supra, 56 Cal.4th at p. 347;
Cavitt, supra, 33 Cal.4th at p. 203.) Accordingly, appellants’ various arguments are
without merit, and this claim fails. In any event, even if instructional error occurred, we
also determine any presumed error was harmless.

2. Any presumed error was harmless.

Appellants contend the court’s alleged instructional errors were prejudicial under
Chapman v. California (1967) 386 U.S. 18 (Chapman). Garcia and Segura argue it
“appears” the jury based its first degree murder verdicts on a theory Alex’s robbery
(count II) was “continuing” when Tylor was murdered. They assert it is possible the jury
would not have found the killing linked to Alex’s robbery if additional instructions had
been provided.

These arguments are meritless. This record clearly establishes that any presumed
error was harmless.

A federal constitutional error is harmless under Chapman, supra, 386 U.S. 18,
when the reviewing court determines beyond a reasonable doubt the error did not
contribute to the verdict. (People v. Aranda (2012) 55 Cal.4th 342, 367.) An error did
not contribute to the verdict when the record reveals the error was unimportant in relation

to everything else the jury considered on the issue in question. (Yates v. Evatt (1991) 500
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U.S. 391, 403, disapproved on other grounds in Estelle v. McGuire (1991) 502 U.S. 62,
72, tn. 4.) The inquiry is whether the guilty verdict rendered in this trial was “surely
unattributable to the error.” (Sullivan v. Louisiana (1993) 508 U.S. 275, 279.)

We reject Garcia’s and Segura’s repeated assertions that prejudicial instructional
error occurred because the jury may have based felony murder on Alex’s robbery. To the
contrary, it is beyond any reasonable doubt the jury based the felony-murder convictions
on the attempted robbery of Tylor or Brittany (counts Il1 and 1V, respectively). Further,
the evidence overwhelmingly established that appellants were jointly engaged at all times
throughout the attempted robberies, and Tylor’s killing was part of one continuous
transaction during those underlying felonies. His murder was more than a mere
coincidence of time and place. Instead, Tylor’s death was related to the attempted
robberies and a logical nexus existed. As such, the requisite temporal relationship existed
between the underlying felony and this homicidal act. (Cauvitt, supra, 33 Cal.4th at
p. 196.) Nothing suggests Tylor’s death was the result of a homicidal act completely
unrelated to attempted robbery. Thus, felony murder applied to any nonkiller in this
matter. (lbid.)

Based on this record, any presumed error by the trial court was harmless beyond a
reasonable doubt. The court’s alleged errors in failing to provide further instruction on
felony murder were unimportant in relation to everything else the jury considered
regarding guilt. (See Yates v. Evatt, supra, 500 U.S. at p. 403.) The verdicts rendered in
this trial were surely unattributable to the claimed instructional omissions. (See Sullivan
v. Louisiana, supra, 508 U.S. at p. 279.) Accordingly, prejudice is not present, and this
claim fails.

V. Substantial Evidence Supports The Verdicts Against Appellants For Robbery
Of Alex (Count I1).

Appellants contend their convictions for Alex’s robbery (count II) must be

reversed for insufficient evidence.
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A. Standard of review.

As stated previously, we must review the entire record in the light most favorable
to the judgment to determine whether substantial evidence exists to support the
judgments. Such evidence must be reasonable, credible, and of solid value. (Ghobrial,
supra, 5 Cal.5th at p. 277.) This standard also applies in cases in which the prosecution
relies mainly on circumstantial evidence. (ld. at pp. 277-278.)

Although a jury is entitled to make reasonable inferences based on the
circumstantial evidence, an inference must not be based on speculation as to probabilities.
(People v. Davis (2013) 57 Cal.4th 353, 360.) A reasonable inference may not be based
on suspicion, imagination, surmise, conjecture, guesswork or supposition. (Ibid.)

B. Analysis.

Appellants claim their convictions in count Il are based on speculation, and they
maintain reasonable inferences establish their innocence. We disagree. Substantial
circumstantial evidence, and the reasonable inferences drawn from it, support the jury’s
verdicts in count Il

“Robbery is the felonious taking of personal property in the possession of another,
from his person or immediate presence, and against his will, accomplished by means of
force or fear.” (8 211.) Our Supreme Court makes clear the intent to steal must be
formed either before or during the application of force for a robbery to occur. (People v.
Tafoya (2007) 42 Cal.4th 147, 170.) If the intent to steal occurs after the use of force, the
taking is a theft and not robbery. (People v. Morris (1988) 46 Cal.3d 1, 19 (Morris),
disapproved on other grounds in In re Sassounian (1995) 9 Cal.4th 535, 545, fn. 6.)

Regarding general accomplice liability, an aider and abettor must have knowledge
of the perpetrator’s unlawful purpose and act with the intent to assist in the commission

of that crime. (People v. McCoy, supra, 25 Cal.4th at p. 1118.) An accomplice must
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intend to render aid prior to or during the commission of the offense. (People v. Cooper
(1991) 53 Cal.3d 1158, 1164 (Cooper).)1?

In this matter, the evidence strongly suggests that Alex’s property fell in plain
view of all three appellants while they were attacking him. Alex told a detective he heard
his phone and knife fall from the front pocket of his hoodie when appellants knocked him
down. At trial, Alex testified he had realized his knife was missing before he got into
Amber’s vehicle. Amber and Omar both told the jury they saw all three appellants
kicking and punching Alex when he was still on the ground. Appellants stopped the
attack, and neither Amber nor Omar saw Alex’s property on the ground.

The evidence overwhelmingly establishes at least one appellant took possession of
Alex’s phone and knife during this incident. Alex’s phone was recovered the following
morning inside Koplen’s residence. Alex’s knife was recovered about three and a half
months after this homicide, and Tylor’s DNA was on the knife blade. It is clear at least
one appellant used Alex’s knife to stab Tylor.

Given their coordinated attack, and their immediate proximity to Alex when he
was on the ground, the jury could have reasonably inferred appellants were each aware
that Alex’s property had fallen. The jury could have also reasonably concluded each

appellant knew one of them had retrieved Alex’s property while they continued to strike

19 In contrast to the usual requirements for liability as an aider and abettor, our
Supreme Court has created a different rule for getaway drivers involved in a robbery. A
getaway driver “must form the intent to facilitate or encourage commission of the
robbery prior to or during the carrying away of the loot to a place of temporary safety.”
(Cooper, supra, 53 Cal.3d at p. 1165, fn. & italics omitted.) This instruction is embodied
in CALCRIM No. 1603, and it was given in this matter. The bench notes to CALCRIM
No. 1603 state that a trial court should give this instruction “when the defendant is
charged with aiding and abetting a robbery and an issue exists about when the defendant
allegedly formed the intent to aid and abet.” Our Supreme Court has clarified that, “for
the purpose of aiding and abetting, the duration of a robbery extends to the carrying away
of the stolen property to a place of temporary safety.” (People v. Montoya (1994) 7
Cal.4th 1027, 1041.)
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him. Reasonable jurors could have determined that, after Alex’s property fell and was
recovered, appellants worked together and continued to use force to keep Alex on the
ground and permanently deprive him of his property. Criminal intent is rarely established
by direct evidence and it must usually be inferred from all of the facts and circumstances
adduced at trial. (People v. Gilbert (1992) 5 Cal.App.4th 1372, 1380; People v. Williams
(1967) 252 Cal.App.2d 147, 155; see, e.9., § 29.2, subd. (a) [“The intent or intention is
manifested by the circumstances connected with the offense.”].) The taking of Alex’s
property during this synchronized use of force strongly infers that each appellant held an
intent to rob (or held an intent to aid and abet in robbery).

In addition, Amber returned to the park to retrieve the passed-out sister. All three
appellants were present when Amber returned. At no time did any appellant alert either
Alex, Amber or Omar that they had Alex’s property, or that they wanted to return it. To
the contrary, Segura appeared like he wanted to continue fighting. He grabbed his belt
and acted like he had a knife. When he was later arrested, however, Segura was
unarmed.

Moreover, Tylor’s and Brittany’s attempted robberies (counts I1I and IV,
respectively) occurred mere minutes after Alex’s property was taken (count I1). In both
of these criminal incidents, appellants worked together to subdue and control the victims.
Alex’s property was taken while all three appellants beat him. Garcia and Segura
pursued Tylor while Koplen threatened Brittany with a knife and demanded her property.
The evidence overwhelmingly suggests that Koplen threatened Brittany while using
Alex’s knife. When chasing Tylor, either Garcia or Segura yelled that they would cut
him. After Tylor was stabbed, all three appellants returned to further intimidate Brittany.

The cumulative evidence strongly suggests that appellants held an intent to rob the
three victims during these two separate criminal incidents. (See, e.g., People v. Daya
(1994) 29 Cal.App.4th 697, 708-709 [in a circumstantial case, the evidence is viewed

cumulatively to determine if a reasonable jury could find guilt beyond a reasonable
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doubt].) Appellants’ synchronized actions throughout this crime spree would not have
been lost on the jury. The jurors were entitled to draw reasonable inferences based on the
circumstantial evidence (People v. Livingston, supra, 53 Cal.4th at p. 1166) and we must
presume every inference in support of the judgment the finder of fact could reasonably
have made. (People v. D Arcy, supra, 48 Cal.4th at p. 293.)

It was the jury, and not this court, which must be convinced of appellants’ guilt
beyond a reasonable doubt. (People v. Bean (1988) 46 Cal.3d 919, 933.) In finding
appellants guilty of robbing Alex, the jury rejected the lesser included offense of theft
(88 484, subd. (a), 487, subd. (¢)). The circumstances reasonably justify the jury’s
verdicts. The jury had sufficient substantial evidence to determine each appellant formed
an intent to rob or aid in robbery while they beat Alex. The circumstantial evidence
connects each appellant to Alex’s robbery, and proves each appellant’s guilt beyond a
reasonable doubt. Consequently, we will not reverse the judgments even if the
circumstances raise contrary inferences. (See People v. Bean, supra, 46 Cal.3d at
p. 933.)

Finally, appellants rely primarily on two opinions, Rodriguez v. Superior Court
(1984) 159 Cal.App.3d 821 (Rodriguez) and Morris, supra, 46 Cal.3d 1. These
authorities do not assist them.

In Rodriguez, supra, 159 Cal.App.3d 821, a rape victim left her purse in the
defendant’s car when he forced her out to rape her. He then drove off with the purse after
the rape. (Id. at p. 823.) The appellate court found insufficient evidence of robbery. No
evidence showed the defendant had been aware of the purse before forcibly separating
the victim from it. Instead, the defendant’s intent was on sexual gratification. (ld. at
p. 827.)

In Morris, supra, 46 Cal.3d 1, a murder victim was shot to death. Circumstantial
evidence linked the defendant to the crime scene. After this murder, the defendant tried

to use a credit card previously loaned to the victim. (Id. at pp. 10-11.) In addition to
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murder, a jury convicted the defendant of robbery and found true a robbery-murder
special-circumstance allegation. (Id. at p. 9.) The Supreme Court, however, determined
it was impossible to know whether the defendant took the credit card from the victim
before or during the murder. It was also impossible to know whether the taking was
accomplished with force or fear. (Id. at p. 20.) The Supreme Court reversed the robbery
conviction and the murder special-circumstance finding. (Id. at p. 21.)

Both Rodriguez and Morris are distinguishable. In contrast to these authorities,
appellants jointly applied force to Alex while his property was taken. The circumstantial
evidence strongly suggests appellants intended to rob Alex or aid in the commission of
robbery. The jury had substantial evidence to find appellants guilty. Neither Rodriguez
nor Morris dictate reversal.

Based on this record, one appellant took Alex’s property from his immediate
presence and against his will through force with the intent to permanently deprive him of
his property. (8 211.) The other appellants aided and abetted in that taking with the
intent to commit robbery. The evidence supporting these inferences is reasonable,
credible, and of solid value. As such, a reasonable trier of fact could find each appellant
guilty of robbery beyond a reasonable doubt. (See Ghobrial, supra, 5 Cal.5th at p. 277.)
Accordingly, substantial evidence supports the verdicts in count Il and this claim fails.2°

V1.  Substantial Evidence Supports Koplen’s Conviction For Attempted Robbery
Of Tylor (Count I11I).

Koplen asserts insufficient evidence supports his conviction for attempted robbery

of Tylor (count I11). He seeks its reversal.

20 Appellants also assert substantial evidence did not support the trial court’s denial
of a motion to acquit pursuant to section 1118.1. We reject that assertion. The
prosecution’s case established appellants’ guilt for Alex’s robbery.
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A. Standard of review.

We have already set forth the substantial evidence test. We review the entire
record in the light most favorable to the judgment looking for evidence that is reasonable,
credible, and of solid value. (Ghobrial, supra, 5 Cal.5th at p. 277.)

B. Analysis.

Koplen argues it was Segura who punched Tylor in his back and then threatened
Brittany with a knife. He further contends that, because the jury declined to find the gang
enhancement allegations true, the jury must also have rejected the prosecution’s theory
that asking for a cigarette was a gang ruse for robbery. He asserts appellants may have
chased Tylor for reasons other than to rob him, and he maintains nothing reasonably
showed his intent to rob Tylor. Koplen’s numerous assertions are without merit.21

The overt act necessary for an attempt requires conduct beyond mere preparation
and shows the defendant putting his or her plan into action. (People v. Watkins (2012) 55
Cal.4th 999, 1021.) The distinction between mere preparation and conduct satisfying an
attempt is often difficult to determine; this depends upon the facts and circumstances of
the particular case. (Ibid.) Itis generally enough if the conduct is the first of a series of
steps towards completion of the crime. (Ibid.)

In this matter, substantial evidence establishes it was Koplen who asked Tylor and
Brittany for a cigarette, and it was Koplen who punched Tylor. Reasonable jurors could

have determined Koplen’s punch was the start of a plan to rob both Tylor and Brittany.

21 Law enforcement found drops of apparent blood on a walkway. This was located
between where Tylor and Brittany first encountered appellants, and where police located
Tylor’s body. Photographs of these apparent blood drops were taken and shown to the
jury. The jury was shown the location of these drops on a park map (exhibit 14). During
closing argument, the prosecutor asserted these blood drops suggested Koplen may have
stabbed Tylor in his back before Koplen showed Brittany the knife. Koplen asserts this
was speculative because law enforcement never tested these drops to determine their
source. We need not resolve this dispute because other substantial evidence
overwhelmingly supports the jury’s verdict against Koplen in count III.
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Indeed, shortly after Tylor ran, Koplen threatened Brittany with a knife and demanded
her property. It is reasonable to infer that, had Tylor not fled, Koplen would have
threatened both of them with a knife while demanding their property. In punching Tylor,
Koplen took a direct step towards completion of his intended crimes. (See People v.
Watkins, supra, 55 Cal.4th at p. 1021.)

The trial evidence presented a conflict regarding who threatened Brittany with the
knife. Although a factual dispute existed, it was the jury’s role to determine witness
credibility, and the truth or falsity of the determinative facts. (8 1127; People v. Letner
and Tobin (2010) 50 Cal.4th 99, 162.) Based on the jurors’ verdicts, it is apparent that
they determined it was Koplen and not Segura who threatened Brittany with the knife.
The circumstances reasonably justify the jury’s determination. Substantial evidence
demonstrated it was Koplen who both punched Tylor and then threatened Brittany with
the knife. The record overwhelmingly established Koplen’s intent to rob Tylor and
Brittany. We will not reweigh the evidence or reevaluate witness credibility on appeal.
We will not reverse Koplen’s judgment merely because the evidence could be reconciled
with contrary conclusions. (People v. D Arcy, supra, 48 Cal.4th at p. 293; People v.
Bean, supra, 46 Cal.3d at p. 933.)

Based on this record, a reasonable trier of fact could have found Koplen guilty
beyond any reasonable doubt of Tylor’s attempted robbery. This evidence was
reasonable, credible, and of solid value. (See Ghobrial, supra, 5 Cal.5th at p. 277.)
Accordingly, substantial evidence supports Koplen’s conviction in count III, and this

claim fails.22

22 We likewise reject Koplen’s claim the trial court erred in denying his motion to
acquit pursuant to section 1118.1. The prosecution’s evidence overwhelmingly
established Koplen’s guilt for Tylor’s attempted robbery.
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VII. Prosecutorial Misconduct Did Not Occur.

Appellants raise three separate claims of prosecutorial misconduct centered around
closing argument. First, they contend the prosecutor misstated law. Second, Garcia and
Segura argue the prosecutor misled the jury regarding certain evidence. Finally,
appellants claim the prosecutor improperly appealed to the jurors’ emotions.

A.  Standard of review.

A prosecutor’s misconduct violates the federal Constitution and requires reversal
when it infects the trial with such unfairness as to deny due process. (People v. Tully
(2012) 54 Cal.4th 952, 1009.) Under state law, a prosecutor’s conduct not rendering a
criminal trial fundamentally unfair is still misconduct if it involves the use of deceptive or
reprehensible methods in attempting to persuade the trier of fact. (Id. at pp. 1009-1010.)

B. Analysis.

We analyze and reject each of appellants’ three claims of misconduct.

1. The prosecutor’s alleged misstatement of law.

During closing argument, the prosecutor used the term “course of conduct” when

describing some of the criminal events. Appellants claim this was a misstatement of law.
a. Background facts for this claim.

This issue started during the jury instruction conference when the prosecutor used
the terms “course of conduct” and “single course of conduct” when describing felony
murder. At that hearing, Koplen’s trial counsel objected to the prosecutor’s terminology,
complaining the term “ ‘continuous transaction’ ” applied to felony murder and the
prosecutor’s terms were incorrect. The trial court did not comment.

During her closing argument, the prosecutor used the term “course of conduct” on
at least two occasions. First, when discussing the attempted robbery of Tylor and

Brittany the following exchange occurred:
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“ITHE PROSECUTOR]: If you only find that Brittany was the
victim of the attempted robbery and you find that it’s one course of conduct
and then [appellants] haven’t reached a place of temporary safety—

“[COUNSEL FOR KOPLEN]: Object to ‘course of conduct.’
Misstating the law.

“THE COURT: It’s overruled. [9] Ladies and Gentlemen, words
and phrases used during this trial that have legal meanings will be defined
for you via instructions. Words not defined in the instructions are to be
applied using their everyday, ordinary meanings. [] Go ahead, please.

“[THE PROSECUTORY]: Can | have my last comment read back,
please. [T] (Record read.) [f] —and that Tylor is killed in the park during
that course of conduct and they haven’t reached a place of temporary
safety, then it’s felony murder. Tylor does not have to be the victim of the
attempted robbery, but I would submit to you that he is the victim of his
own attempted robbery.” (Italics added.)

The prosecutor later discussed the escape rule. Regarding counts Ill and 1V
(attempted robbery of Tylor and Brittany, respectively), the prosecutor stated she had to
prove “that a murder occurred while committing an attempted robbery.” She then said

the following:

“ITHE PROSECUTOR]: The crime of robbery or attempted
robbery continues until the perpetrators have actually reached a place of
temporary safety. The perpetrators have reached a place of temporary
safety if they have successfully escaped from the scene and they are no
longer being chased, they have unchallenged possession of the property,
and they are no longer in continuous control of the person who was the
target of the robbery. They have not reached a place of temporary safety
until they’re caught, because they never leave the park.

“And the timing of the two incidents are so close in time—they’re
within six minutes of each other—that they have never reached a place of
temporary safety because they’re being chased—at least [Segura] is being
chased down [by a police officer]. You remember that. We saw that video
over and over again; right?

“So they’re being chased, and we know that’s after the 911 calls for
both incidents because the first call comes in at 8:24, which is the incident
involving [Alex]. Remember that? 8:24. And the second 911 call comes
in [at 8:30]. That’s six minutes apart. /t’s one continuous course of
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conduct. They have never left the park. They have just gone to a different
area in the park, and they’re engaged in criminal activity. They’re still
engaged in criminal activity. And from the first and second call to 911—
even though they’re different incidents—is when police are being
dispatched ....” (Italics added.)

After the prosecutor concluded her argument, counsel for Koplen objected this
was a misstatement of law because the term “continuous transaction” applied to felony
murder while a “course of conduct” was something different. The trial court responded it
had not prohibited this phrase. According to the court, the jurors would have “no reason
to believe anything other than what the words dictate.”

b. The prosecutor did not misstate the law.

Appellants claim that, following the trial court’s alleged error in not instructing on
the “continuous transaction” doctrine (former CALCRIM No. 549), the prosecutor’s
comments misled the jurors and misstated the law. They assert the jury could have
erroneously believed Alex’s robbery (count 1) was a permissible basis for felony murder
because it was still ongoing when Tylor was killed. We find no misconduct and reject
this claim.

A prosecutor commits misconduct if he or she misstates the applicable law.
(People v. Boyette (2002) 29 Cal.4th 381, 435.) To prevail on a claim of prosecutorial
misconduct based on remarks to the jury, the defendant must show a reasonable
likelihood the jury understood or applied the disputed comments in an improper or
erroneous manner. (People v. Centeno (2014) 60 Cal.4th 659, 667 (Centeno).) In
making this showing, the defendant should examine the prosecutor’s entire argument and
the jury instructions. (lbid.)

Here, the prosecutor’s initial remarks were clearly about the attempted robbery of
Tylor and Brittany. The prosecutor explained felony murder occurred because Tylor was

killed before Brittany’s attempted robbery ended. The second disputed remark occurred
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when the prosecutor discussed the escape rule. The prosecutor reminded the jury she had
to prove murder occurred while appellants were committing an attempted robbery.

The prosecutor did not use the phrases “course of conduct” or “continuous course
of conduct” to link Alex’s robbery (count I1) to felony murder. Instead, she emphasized
appellants never reached a place of temporary safety. As asserted by the prosecutor,
although the two crimes were different incidents, appellants never left the park. The
prosecutor did not misstate the law.23

In a footnote in his opening brief, Garcia concedes it appears the prosecutor did
not use the escape rule as a basis for felony murder. He argues, however, the
prosecutor’s comments were confusing. In his reply brief, Garcia asserts the prosecutor’s
erroneous terminology (“course of conduct”) coupled with the escape rule misled jurors
to believe they could rely on Alex’s robbery to support felony murder. We disagree.

The prosecutor made it abundantly clear felony murder was based on the
attempted robberies of Tylor or Brittany. It is not remotely possible a reasonable juror
would have believed the felony murder charge was linked to Alex’s robbery (count 1) or
the prosecutor was making such an argument. It is not reasonably likely the jury
understood or applied the disputed comments in an improper or erroneous manner. (See
Centeno, supra, 60 Cal.4th at p. 667.)

Based on this record, prosecutorial misconduct did not occur. The prosecutor did
not misstate the law. In any event, appellants have not shown a reasonable likelihood the
jury understood or applied the disputed comments in an improper or erroneous manner.
(See Centeno, supra, 60 Cal.4th at p. 667.) Accordingly, appellants’ arguments are

without merit, and this claim fails.

23 Because the prosecutor did not commit misconduct, we also reject appellants’

assertions the trial court “improperly endorsed” the prosecutor’s alleged misstatement of
the law.
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2. The prosecutor’s alleged misstatements of evidence.

During trial, a dispute arose whether Tylor suffered blunt force trauma to his face.
The pathologist opined Tylor did not suffer any blunt force trauma consistent with a
beating or punching. In contrast, during Koplen’s case, he presented evidence from the
responding police officer who had first located Tylor in the park. According to this
evidence, Tylor had an accumulation of blood under his nostril, as well as blood inside
his nose and above his upper lip. Photographic evidence suggested some bruising on and
around Tylor’s nose.

During closing argument, the prosecutor claimed that Tylor had been bleeding
from his nose, which was consistent with blunt force trauma. The prosecutor argued the
evidence of trauma to Tylor’s face established “punch marks.” She asserted this was the
“greatest evidence of aiding and abetting” against Garcia and Segura. She referred to the
pathologist’s and responding officer’s testimony as establishing this evidence.

In the present claim, Garcia and Segura argue the prosecutor misled jurors about
the pathologist’s opinions, and she misrepresented the officer’s testimony. In contrast,
respondent raises forfeiture to resolve this issue. We agree that Garcia and Segura have
forfeited this issue. In any event, we do not discern any prejudice from the prosecutor’s
statements. Because these statements were harmless, neither Garcia nor Segura establish
ineffective assistance of counsel.

a. This claim is forfeited.

As a rule, a claim of prosecutorial misconduct is forfeited if the defense fails to
object and fails to request an admonition to cure any harm. (Centeno, supra, 60 Cal.4th
at p. 674; People v. Tully, supra, 54 Cal.4th atp. 1010.) “The defendant’s failure to
object will be excused if an objection would have been futile or if an admonition would
not have cured the harm caused by the misconduct. [Citation.]” (Centeno, supra, 60

Cal.4th at p. 674.)
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Garcia and Segura argue any objection would have been futile. We disagree. The
prosecutor’s Statements were not so extreme or pervasive that a prompt objection and
admonition would not have cured the harm. (Centeno, supra, 60 Cal.4th at p. 674.) As
such, this claim is forfeited on appeal. In any event, we find no prejudice from the
prosecutor’s statements. Because these statements were harmless, neither Garcia nor

Segura establish ineffective assistance of counsel.

b. The prosecutor’s statements were harmless, which
negates ineffective assistance of counsel.

To overcome forfeiture, Garcia and Segura assert their respective trial counsel
rendered ineffective assistance. They also argue any presumed prosecutorial misconduct
was prejudicial. We disagree. Although it is disputed whether the prosecutor committed
misconduct,?4 we need not resolve that dispute because any presumed error was
harmless.

Some trial evidence suggested Tylor may have suffered blunt force trauma to his
face. Both the responding officer and the photographic evidence suggested blood on
Tylor’s face. Although the prosecutor incorrectly attributed her conclusions to the
pathologist, the prosecutor was permitted to state her belief that Tylor had been punched
in his face. She was permitted to comment on the evidence admitted at trial and to urge
whatever conclusions she deemed proper. (People v. Panah (2005) 35 Cal.4th 395, 463.)

We do not believe the prosecutor’s brief statements would have misled the jury.
To the contrary, the court instructed the jury that nothing the attorneys said was evidence,
including their closing arguments. The jurors were also told they had to decide the facts

based on the evidence presented at trial. We presume the jurors were intelligent and

24 In his briefing, Koplen rejects Garcia’s and Segura’s arguments the prosecutor
misstated the evidence. According to Koplen, the trial evidence raised an inference Tylor
had been punched in his face. Koplen contends the pathologist had referred to Tylor’s
torso when opining he suffered no bruising.
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capable of understanding and following the instructions given them. (People v.
Gonzales, supra, 51 Cal.4th at p. 940.) Nothing suggests we should disregard that
presumption in this situation.

It is not reasonably probable Garcia or Segura would have obtained more
favorable results in the absence of the prosecutor’s statements or if defense counsel had
objected. (See People v. Tully, supra, 54 Cal.4th at pp. 1009-1010.) The evidence
overwhelmingly established Garcia’s and Segura’s liability for felony murder and the
enhanced penalties under the murder special-circumstance allegations. The prosecutor’s
disputed comments were very brief, and this was not repeated or egregious behavior.
These statements were not emphasized.

In addition, Segura asserted during his closing argument that the pathologist never
saw blunt force trauma on Tylor’s face. Instead, if Tylor had blood on his nose, it was
from medical intervention. In contrast, Koplen argued to the jury that Tylor had been
punched in his face, and Koplen argued he was the puncher. According to Koplen, the
jury should disregard the pathologist’s opinion and, instead, rely on the photographic
evidence that suggested bruises on Tylor’s nose. Based on the other arguments from
counsel, we reject Garcia’s and Segura’s claims the prosecutor’s brief comments must
have improperly impacted the jurors.

Finally, it is not reasonably probable the result would have been different absent
the prosecutor’s statements. Confidence in the outcome of this matter is not undermined.
(See People v. Williams (1997) 16 Cal.4th 153, 215.) As such, because the prosecutor’s
statements were harmless, Garcia and Segura do not establish ineffective assistance of
counsel. (See, e.g., People v. Lucas (1995) 12 Cal.4th 415, 436 [defendant bears burden
to establish both deficient performance and resulting prejudice in a claim of ineffective
assistance of counsel].) Thus, we will not reverse their convictions. Accordingly, we
reject this claim of prosecutorial misconduct, and we find no ineffective assistance of

counsel.
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3. The prosecutor’s alleged appeal to the jurors’ emotions.
In their final claim, appellants contend the prosecutor improperly appealed to the

jurors’ emotions.
a. Background facts for this claim.

At the end of the prosecutor’s rebuttal, she made the following comments:

“[THE PROSECUTOR]: Ladies and Gentlemen, Tylor had the
courage when he was hit in the back to resist that aggression and take off
running. He had the courage to zigzag and lure his assailants away from
Brittany. He’s screaming the entire time. He had the courage in the midst
of being chased to scream out, ‘Leave her alone,’ as he ran.

“He’s bleeding from the nasal area. He is bruised on the nose,
consistent with blunt force trauma. He had the courage to be beaten to keep
her safe. He had the courage to take that beating. And you can see here
from his blood that he did. He had the courage to stay there instead of
running away and be stabbed to death repeatedly. Repeatedly. And his
blood is there for you to see so that you know that it happened. And I can’t
get the picture out of my head.

“Remember [the officer] talking about coming over to the park? I

can’t get the picture out of my head about what [she] saw. So when you go
back—"

Garcia’s trial counsel objected the prosecutor’s comments were an appeal to the
jurors’ emotions. Counsel stated, “What’s in this District Attorney’s mind is irrelevant to
their duty to follow the law.” The prosecutor responded, “Well, it was relevant when
[defense counsel] argued.” The trial court overruled the objection without comment.

The prosecutor continued as follows:

“[THE PROSECUTOR]: I want to take you back to that minute
when [the officer] looks across the street. And in the lights of [the
officer’s] car, [she] sees the reflection of a body on the ground. And [she]
describes the steam coming from Tylor’s body. And in that moment, Tylor
has a very faint heartbeat and he’s lying there waiting to die. And what are
they doing? They’re threatening Brittany, they’re dumping evidence, and
they’re running from the cops.”
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Each attorney objected this misstated the evidence. The trial court overruled their
objections. The prosecutor continued, saying appellants “dumped the knife, they dumped
shirts, they ran from the cops, they [hid] out on another street corner.” Counsel for
Koplen and Garcia objected this misstated the evidence. The court overruled the
objections, instructing the prosecutor to complete her argument. The final following

exchanges occurred:

“[THE PROSECUTOR]: And all that time, Tylor is still laying on
that ground. And he cries out for Brittany twice. He doesn’t get it out. But
he had the courage to do what he did. He suffered the pain and the
ultimate—

“I[COUNSEL FOR SEGURA]: Judge, I would object. This is
outside the scope of rebuttal.

“THE COURT: It’s overruled.

“[THE PROSECUTOR]: And when Brittany was scared, Tylor took
her hand and he promised he would protect her.[251 And he did so that she
may live to tell you the story, and she did.

“[COUNSEL FOR GARCIA]: Objection, Your Honor, outside the
scope.

“THE COURT: Overruled.

“(Video playing off record from 4:01 p.m. to 4:03 p.m.)!26]

“[THE PROSECUTOR]: How many times did she use the word
‘they’? [{]] Tylor had the courage to do what he did. Brittany told you the
story. Here’s the pen. I hope you’ll have the courage to do what you need
to do. It’s your decision, folks. It’s your community. You decide.”

25 The evidence strongly suggests Brittany saw Koplen in the park before these
crimes occurred. She and Tylor walked past the park earlier in the evening. She saw a
very intoxicated female being held by a male with long hair in a ponytail. She also saw
more people on benches. Brittany told Tylor she was scared, and she held his hand
tighter. He told her she “would be okay” and “he was there.”

26 The record establishes Brittany’s 911 call was played to the jury.
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After closing arguments, appellants moved for a mistrial based on prosecutorial
misconduct. They asserted the prosecutor had appealed to the jurors’ emotions, which
brought Tylor’s mother “to sobs in the courtroom.” The trial court denied a mistrial. The
court believed the prosecutor showed relevant evidence to the jury, and the prosecutor did
not commit misconduct. The court did not believe the prosecutor “necessarily” asked the
jury “to ignore the evidence and just sign the documents.”

On appeal, appellants maintain the prosecutor used emotional pressure during her
closing argument. They contend the jury “succumbed” and found them guilty of felony
murder despite “weak evidence.” We disagree. The prosecutor did not improperly

appeal to the jurors’ emotions and any presumed misconduct was harmless.

b. The prosecutor did not improperly appeal to
the jurors’ emotions.

It is improper for a prosecutor to argue to a jury in a way suggesting emotions may
reign over reason, to present inflammatory rhetoric that diverts the jury’s attention from
its proper role, or to invite an irrational, purely subjective response. (People v. Leon
(2015) 61 Cal.4th 569, 605606 (Leon).) A prosecutor may not invite jurors “ ‘to view
the case through the victim’s eyes, because to do so appeals to the jury’s sympathy for
the victim.” [Citation.] It is also improper to ask jurors to imagine the victim’s thoughts
during the last seconds of life. [Citations.]” (Id. at p. 606.) “However, prosecutors have
wide latitude to present vigorous arguments so long as they are a fair comment on the
evidence, including reasonable inferences and deductions from it. [Citation.]” (Ibid.)

Two Supreme Court opinions, Leon, supra, 61 Cal.4th 569, and People v.
Martinez (2010) 47 Cal.4th 911 are instructive in this situation.

In People v. Martinez, the defendant was convicted of raping, robbing and
murdering one victim, and assaulting three other women. (People v. Martinez, supra, 47
Cal.4th at p. 917.) During closing argument, the prosecutor referred to the murder victim

as “ ‘that poor lady,” ‘that poor woman,’ or as ‘a very nice woman.” ” (ld. at p. 956.)
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The prosecutor described her assault “as a ‘savage beating’ ” and expressed incredulity
“ ‘that one human being could do that to another being.” ” (Ibid.) The prosecutor
remarked about the “uneasiness” the jury might experience when viewing photos of the
victim’s injuries, which would reflect the defendant’s ““ ‘true violent capabilities’ ” and
the “ ‘true measure’ ” of the victim’s suffering. (Ibid.) The prosecutor told the jury it
had the ability through its verdict to tell the community the murder victim was nice,
gentle, and she did not “ ‘engage in a one-night stand with the defendant.” > (lbid.)
Regarding the other victims, the prosecutor stated their memories “ ‘will always be
scarred from their individual suffering and the terror’ ” the defendant created. (lbid.)
The prosecutor remarked on how the victims looked uncomfortable when they faced the
defendant in court. (Ibid.) The prosecutor described one victim’s tears when she
testified, asserting “it was ‘insulting your intelligence’ ” for the defendant to claim he did
not intend to rape her. (lIbid.) The Martinez court found no misconduct. The
prosecutor’s arguments were “fair comments” on the evidence. (ld. at p. 957.)
Moreover, these comments were not egregious, and they were relatively brief compared
to the rest of the prosecutor’s arguments. They could not, by themselves, have swayed
the jury. (Ibid.)

In Leon, the prosecutor asserted during closing argument the defendant and his
accomplices used “cruel and unnecessary violence” during their various crimes. The
prosecutor focused on the “excessive violence” which occurred to “harm and terrify” the
victims. (Leon, supra, 61 Cal.4th at p. 604.) Regarding one particular robbery murder
seen on a security camera, the prosecutor argued the victim was shot despite complying
with the defendant’s demands. The prosecutor asked the jury, “ ‘What could [the victim]
have done to cause a person to do that?’ ” (Id. at p. 605.)

The Leon court rejected a claim of misconduct. Remarks about the defendant’s
“arrogant attitude,” and the use of “excessive violence” were tied to specific evidence.

(Leon, supra, 61 Cal.4th at p. 605.) The prosecutor’s argument “was based on

52.



photographs and testimony. It did not overtly encourage jurors to base their verdicts on
passion or emotion.” (Id. at p. 606.) The Supreme Court stated, “Crimes of violence and
intimidation are almost always upsetting. Discussing the manner in which they are
committed is fair comment. There is no requirement that crimes of violence be described
dispassionately or with philosophic detachment.” (lIbid.)

The Leon court found “more problematic” the prosecutor’s argument concerning
the final robbery murder, which may have improperly invited the jury to view the case
through the victim’s eyes. (Leon, supra, 61 Cal.4th at p. 606.) The Supreme Court,
however, found no misconduct. The prosecutor had not invited the jury to place
themselves in the victim’s shoes or to imagine his suffering. Instead, she directed their
attention to the surveillance video. She noted the victim was callously shot in the back
despite complying with the defendant’s demands. According to the high court, the
prosecutor’s brief observation was “fair comment on the evidence and not so deceptive or
unfair as to constitute misconduct under state or federal law. [Citations.] Moreover, any
error was clearly harmless, since the evidence of defendant’s guilt was overwhelming.”
(Ibid.)

Similar to Leon, supra, 61 Cal.4th 569 and People v. Martinez, supra, 47 Cal.4th
911, the prosecutor’s challenged statements in the present matter fell within the
permissible bounds of argument. We disagree that the prosecutor encouraged the jurors
to base their verdicts on passion or emotion. Instead, the evidence surrounding Tylor’s
murder was disturbing and the prosecutor focused on the trial facts to show how he was
callously and needlessly killed. The prosecutor’s remarks about Tylor’s courage and his
behavior were based on Brittany’s testimony. The comments about Tylor’s injuries, and
how he generally appeared when discovered, stemmed from the responding officer’s
testimony. The prosecutor noted that, around the time the officer found Tylor, appellants
were threatening Brittany, dumping evidence, and fleeing from law enforcement. The

prosecutor’s statements were a fair comment on the evidence. Appellants confronted
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Brittany after abandoning Tylor. Appellants fled just before Brittany spoke to the 911
operator. One appellant discarded Alex’s knife in the bushes, which law enforcement
recovered about three and a half months later. Segura ran from police. The evidence

overwhelmingly suggested appellants’ indifference to Tylor’s life.

As in Leon, we cannot state that the prosecutor’s comments were “so deceptive or
unfair as to constitute misconduct under state or federal law.” (Leon, supra, 61 Cal.4th at
p. 606.) As in People v. Martinez, the prosecutor’s brief comments about Tylor’s pain
and suffering were not egregious, and they were relatively brief compared to the rest of
the prosecutor’s arguments. They could not, by themselves, have swayed the jury.
(People v. Martinez, supra, 47 Cal.4th at p. 957.)

Finally, we reject appellants’ arguments the prosecutor’s reference to the
“community” was an exhortation for the jurors to base their verdicts on emotion, outrage,
and sympathy. To the contrary, the prosecutor asked the jurors to decide the case based
on the evidence. She asked the jury to make tough decisions and hold appellants
accountable. The prosecutor’s reference to the community was not misconduct. (See
People v. Martinez, supra, 47 Cal.4th at p. 957; see also People v. Covarrubias (2016) 1
Cal.5th 838, 895 [finding no misconduct when prosecutor asked jury what the
“ ‘community’ ”” would and would not tolerate]; People v. Carpenter (1997) 15 Cal.4th
312, 397 [prosecutor’s reference to the “measure of a society”” during closing argument
was not misconduct but part of a plea for jurors to consider the case carefully and base
verdicts on the truth], superseded by statute on other grounds as stated in Verdin v.
Superior Court (2008) 43 Cal.4th 1096, 1106-1107.)

Based on this record, the prosecutor did not improperly appeal to the juror’s

emotions, and these disputed statements were not “so deceptive or unfair as to constitute
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misconduct under state or federal law.” (Leon, supra, 61 Cal.4th at p. 606.)2” As such,
this claim fails. In any event, even if the prosecutor’s comments could be construed as an
improper appeal to the jurors’ emotions, any presumed misconduct was harmless.

C. Any presumed misconduct was harmless.

Prior to deliberations, the trial court instructed the jurors they alone had to decide
the facts of the case. They were instructed not to let “bias, sympathy, prejudice, or public
opinion influence your decision.” The court told the jurors they must consider the
evidence and charges separately for each appellant. The jury was instructed the
prosecution had to prove its case beyond a reasonable doubt, and nothing the attorneys
said was evidence.

The jurors were given a written copy of the jury instructions when deliberations
commenced. They began deliberations in the late afternoon following the prosecutor’s
rebuttal argument. They deliberated over five additional days (with breaks in between)
before their verdicts were announced on the sixth day. Given the relatively lengthy
deliberations, nothing reasonably suggests the prosecutor’s disputed comments may have
negatively impacted the jury. To the contrary, we presume the jurors understood and
followed the trial court’s instructions. (See People v. Martinez, supra, 47 Cal.4th at
p. 957; see also People v. Gonzales, supra, 51 Cal.4th at p. 940.)

As in Leon and People v. Martinez, the evidence of appellants’ guilt was
overwhelming. (Leon, supra, 61 Cal.4th at p. 606; People v. Martinez, supra, 47 Cal.4th
at p. 957.) Appellants worked together in robbing Alex and they worked together during
the attempted robberies connected to Tylor’s death. Garcia and Segura were major
participants in the attempted robberies and they acted with reckless indifference to life. It

Is not reasonably probable appellants would have obtained more favorable results without

2 Because misconduct did not occur, we reject appellants’ contentions the trial court
impliedly endorsed improper argument through its denial of the various defense
objections.
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the prosecutor’s disputed comments. (See People v. Martinez, supra, 47 Cal.4th at

p. 957.) These comments also did not infect the trial with such unfairness as to render the
verdicts unreliable or to make appellants’ convictions a denial of due process. (See
People v. Tully, supra, 54 Cal.4th at p. 1009.) Accordingly, any presumed prosecutorial
misconduct was not prejudicial, and this claim fails.

VIIIl. The Failure To Bifurcate The Gang Allegations Did Not Cause A
Fundamentally Unfair Trial And The Sanchez Error Was Harmless.

Prior to trial, appellants sought bifurcation of the gang allegations (§ 186.22,
subd. (b)(1)) from the substantive charges. The trial court denied bifurcation.

Gang evidence was introduced at trial. The prosecution’s gang expert discussed
the history of the Nortefio criminal street gang, including its development in the Modesto
area, its color (red) and its other identifying marks. The expert explained how a person
becomes a Nortefio member, how the gang is organized, and he discussed the gang’s
rivals. The expert informed the jury about the types of crimes the gang commits,
including drug sales, assaults, robberies and murders. According to the expert, if a group
of younger gang members (foot soldiers) were together and one was involved in an
altercation, the others would be expected to assist. The expert discussed two predicate
offenses committed by other Nortefio gang members. One conviction involved a
burglary and the other was an assault with a deadly weapon.

At trial, the prosecution’s gang expert reviewed prior gang-related incidents for
each appellant. The gang expert detailed six incidents involving Koplen. These included
his association with known gang members, a school fight, underage drinking, and an
arrest for a probation violation. The jury heard about five incidents involving Garcia.
These included association with known gang members and a curfew violation. The
expert discussed 16 incidents involving Segura. These involved assault, vandalism,

association with known gang members, possessing marijuana, underage drinking, and an
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attempted vehicle theft. The expert relied on these prior incidents in opining appellants
were Nortefio gang members when these crimes occurred.

In separate but related arguments, appellants claim the trial court prejudicially
abused its discretion when it denied bifurcation of the gang allegations. They assert the
gang evidence was not relevant. They further contend the bifurcation ruling resulted in
“gross unfairness” amounting to a denial of due process. They rely on People v.
Albarran (2007) 149 Cal.App.4th 214 (Albarran). Finally, they argue Sanchez error
occurred at trial because the prosecution relied on testimonial hearsay to establish the
prior gang-related incidents for each appellant.

We agree Sanchez error occurred. Without recounting each disputed piece of
evidence, it is clear the prosecution’s gang expert based his opinions, at least in part, on
“case-specific facts” about appellants. These facts were asserted by other law
enforcement personnel and appeared in reports relating to potential criminal activity.
These statements were not made in the context of an ongoing emergency. As such, these
statements were “testimonial” hearsay and violated the confrontation clause. (Crawford
v. Washington (2004) 541 U.S. 36, 68—69; Sanchez, supra, 63 Cal.4th at pp. 685-686,
694.) Consequently, these statements should not have been introduced at trial and we
must analyze prejudice.

A federal constitutional error is harmless under Chapman, supra, 386 U.S. 18,
when the reviewing court determines beyond a reasonable doubt the error did not
contribute to the verdict. (People v. Aranda, supra, 55 Cal.4th at p. 367.) An error did
not contribute to the verdict when the record reveals the error was unimportant in relation
to everything else the jury considered on the issue in question. (Yates v. Evatt, supra, 500
U.S. at p. 403.) The inquiry is whether the guilty verdict rendered in this trial was
“surely unattributable to the error.” (Sullivan v. Louisiana, supra, 508 U.S. at p. 279.)

We determine the Sanchez error was harmless. In addition, we conclude the

introduction of the remaining gang-related evidence neither caused a fundamentally
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unfair trial nor was prejudicial. As such, we need not analyze whether the court abused
its discretion in denying bifurcation prior to trial. Instead, we can resolve the gang-
related appellate issues through harmless error analysis.

A. Koplen’s arguments regarding prejudice.

At trial, the prosecution’s gang expert reviewed six prior gang-related incidents
involving Koplen. One of these incidents involved a knife.

In 2011, Koplen was at a mall with a group of juveniles. They were wearing red
and following another group of juveniles who were wearing blue. A police officer heard
Koplen yelling out gang taunts, and Koplen held his hands up like he was challenging the
rival group to a fight. The officer tried to stop Koplen, and he put his hand on Koplen’s
chest. Koplen pushed the officer’s hand away and said, “Don’t fuckin’ touch me.” The
officer arrested Koplen and searched him, finding a switchblade.

Koplen contends the evidence of his prior knife possession was a key reason the
jury found him guilty. He notes neither Garcia nor Segura had such evidence introduced
against them. He recounts how Brittany’s identification of her attacker changed over
time. He maintains the jury focused on him as the stabber and, absent this error, the
jurors would have likely determined Segura wielded the knife during the attempted
robberies in counts Il and IVV. We disagree.

The circumstantial evidence overwhelmingly suggests it was Koplen, and not
Segura, who threatened Brittany and stabbed Tylor. Koplen possessed Alex’s phone
when he was arrested the following morning. Forensic evidence linked Koplen to Tylor’s
murder. Tylor’s DNA profile was a major contributor to some apparent blood found on
Koplen’s right ring finger. Tylor’s DNA profile also matched an apparent blood stain
found on an area of Koplen’s jeans. In contrast, although Segura had blood on the front
left cuff of his undershirt, this sample was too complex for interpretation because it had
multiple contributors. Forensic evidence did not connect Segura to Tylor’s homicide in

the way it connected Koplen.
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The jury was entitled to make reasonable inferences based on the circumstantial
evidence. (People v. Livingston, supra, 53 Cal.4th at p. 1166.) Based on his possession
of Alex’s phone and the forensic evidence directly connecting him to Tylor’s murder, the
jury could have reasonably inferred it was Koplen, and not Segura, who used Alex’s
knife during Brittany’s attempted robbery and Tylor’s murder. Indeed, the jury could
have reasonably determined the blood on Koplen’s right ring finger occurred because he
stabbed Tylor. This record offers reasonable and compelling explanations why the jury
treated Koplen and Segura differently. Consequently, we reject Koplen’s claim the gang
evidence caused the jury to focus on him.

Further, regardless of Brittany’s inconsistent statements about the identity of her
attacker, overwhelming evidence established that Koplen was a major participant who
acted with reckless indifference to human life during the attempted robberies connected
to Tylor’s murder. Brittany made it clear all three appellants chased after Tylor, and they
returned to intimidate her after Tylor was fatally stabbed and screaming in pain. DNA
evidence connected Koplen to Tylor’s murder. Thus, under either a direct theory of
liability or as an aider and abettor, the evidence conclusively established Koplen’s
liability for felony murder. (See 8§ 189, subd. (e)(3), 190.2, subd. (d).)

Finally, the trial court instructed the jurors they could not conclude from the gang
evidence appellants had a “bad character” or they had “a disposition to commit crime.”
We presume the jurors understood this instruction and applied it. (People v. Gonzales,
supra, 51 Cal.4th at p. 940.) Nothing suggests we should disregard this presumption.
Indeed, the jury rejected the gang enhancement allegations under section 186.22,
subdivision (b)(1). It is clear from this record the gang evidence did not prejudice
Koplen.

B. Garcia’s and Segura’s arguments regarding prejudice.

Garcia and Segura assert the Sanchez error was prejudicial because the jurors may

have used the gang evidence to decide guilt. They argue this error was exacerbated by
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the instruction given under CALCRIM No. 1403, which generally advises a jury to
consider gang evidence only for the gang-related crimes, enhancements and/or special
circumstance allegations. (CALCRIM No. 1403.) In this case, however, the court told
the jurors to consider the gang evidence “only for the limited purpose of deciding
whether a defendant acted with the intent, purpose, and knowledge that are required to
prove the gang-related crime charged.... You may not consider this evidence for any
other purpose.” (ltalics added.) Garcia and Segura note the court did not instruct the jury
to use the gang evidence only for the gang enhancements and special circumstance
allegations. As such, they contend the jury was directed to use the gang evidence to
decide guilt on the substantive charges. We find their contentions unpersuasive.

Contrary to Garcia’s and Segura’s claims, it was not the gang evidence which
suggested appellants’ guilt. To the contrary, appellants’ coordinated and synchronized
actions overwhelmingly established their intent to jointly commit the charged crimes.
Segura directed Koplen and Garcia to attack Alex. All three kept Alex on the ground
while his property was taken. All three approached Tylor and Brittany. Garcia and
Segura chased Tylor while Koplen threatened Brittany with the knife. Appellants
returned as a group to intimidate Brittany after Tylor was fatally stabbed. During the
attempted robberies, Garcia and Segura acted with reckless indifference to human life.
They were subjectively aware their participation in the attempted robberies involved a
grave risk of death. Their involvement in the attempted robberies was “substantial” and
“greater than the actions of an ordinary aider and abettor to an ordinary felony murder.”
(Banks, supra, 61 Cal.4th at p. 802.) The gang evidence had little, if any, impact on the
jury’s ultimate conclusions that Garcia and Segura aided and abetted in the charged
crimes.

Finally, despite the introduction of relatively voluminous gang evidence, the jury
rejected the gang enhancement allegations under section 186.22, subdivision (b)(1). The

jury also acquitted Garcia and Segura of the attempted robberies in counts 111 and 1V.
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The verdicts contradict Garcia’s and Segura’s contentions the Sanchez error was
prejudicial. This is true despite any concern over the wording of CALCRIM No. 1403.
It is clear from this record the admission of the gang evidence did not prejudice Garcia or
Segura.

C. Albarran, supra, 149 Cal.App.4th 214, does not assist appellants.

Appellants contend that, even if the trial court’s bifurcation ruling was not an
abuse of discretion, the denial of bifurcation resulted in “gross unfairness” amounting to a
denial of federal due process. They rely on Albarran, supra, 149 Cal.App.4th 214.)
Their arguments and reliance on Albarran are unavailing.

In Albarran, two males shot guns at a house. (Albarran, supra, 149 Cal.App.4th
at p. 217.) The witnesses had trouble identifying the males for law enforcement. About
six weeks later, two witnesses selected the defendant’s photo from a lineup. (Id. at
p. 219.) Attrial, the jury learned the defendant made incriminating statements to an
arresting deputy, which tended to establish his participation in the shooting. (lbid.) The
defendant, however, presented an alibi defense from family members and friends who
testified he was present at a party when this shooting occurred. (Id. at p. 221.)

Prior to trial, the trial court had ruled the prosecution could introduce gang
evidence, determining it was relevant to the charged gang enhancements and also to the
issues of motive and intent for the underlying charges. (Albarran, supra, 149
Cal.App.4th at pp. 219-220.) At trial, two deputies, along with the prosecution’s gang
expert, testified the defendant was a member of the 13 Kings street gang. (Id. at p. 220.)
The gang expert detailed the defendant’s gang involvement, his tattoos (including one
referencing the Mexican Mafia), and his gang moniker. (Ibid.) The expert described the
history of the defendant’s gang involvement. The expert identified other 13 Kings gang
members by name and identified the types of crimes this gang had committed. (Id. at
pp. 220-221.) During closing argument, the prosecutor made a number of references to

the defendant’s gang involvement, arguing the crime was gang motivated and, because he
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was a gang member, the defendant’s alibi was unbelievable. (ld. at p. 222.) The jury
found the defendant guilty for some of the charged offenses and found the gang
enhancement allegations true. (lbid.) However, the trial court later determined
insufficient evidence had supported the gang findings, which were dismissed without
prejudice. (lbid.)

On appeal, a divided Albarran court held that, even if some of the gang evidence
had been relevant regarding motive and intent, other irrelevant and inflammatory gang
evidence had been admitted. The jury heard at length about other 13 Kings gang
members, the wide variety of crimes they had committed, and the numerous contacts
between the police and members of this gang. The prosecution’s gang expert described a
specific threat 13 Kings had made to kill police officers. The jury heard reference to the
Mexican Mafia. (Albarran, supra, 149 Cal.App.4th at pp. 227-228.) The majority
concluded a real danger existed that the jury, regardless of actual guilt, would want to
punish the defendant based on an improper inference he had committed past crimes and
posed a threat to the police and society in general. (Id. at p. 230.) The Albarran majority
concluded the case was “one of those rare and unusual occasions where the admission of
evidence . . . violated federal due process and rendered the defendant’s trial
fundamentally unfair.” (ld. at p. 232.) Given the nature and amount of this gang
evidence, the number of witnesses who testified about the gang evidence, and the role the
gang evidence played in the prosecutor’s argument, the divided appellate court held the
trial court had erred in failing to grant the defendant a new trial on all of the charges.
(Ibid.)

Albarran is distinguishable. The failure to bifurcate the gang evidence in this
matter did not result in a denial of due process. Unlike in Albarran, the evidence in this
matter connected appellants to the charged crimes and overwhelmingly established their
guilt. Appellants’ coordinated actions established their intent to aid and abet each other.

Forensic evidence linked Koplen and Garcia to Tylor’s murder in count |. Forensic
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evidence also linked Garcia to Alex’s robbery in count II. Segura fled when police tried
to apprehend him. His flight was a strong indicator of guilt. (8§ 1127c.) Appellants’
respective guilt was abundantly established. There was little or no danger the gang
evidence caused the jury to want to punish them even if they were not guilty. This is not
one of those “rare and unusual occasions” in which the admission of gang evidence
resulted in gross unfairness. (Albarran, supra, 149 Cal.App.4th at p. 232.) Albarran
does not dictate reversal.

Further, Segura called his own gang expert to testify in this matter. Segura’s
expert opined that Segura’s past gang contacts were social and not criminal. Segura’s
gang expert opined that Segura was not a Nortefio gang member and these crimes were
not gang related. In addition, the defense extensively cross-examined the prosecution’s
gang expert. As made clear in closing argument, appellants established that they never
made gang signals, they did not yell out gang slurs, these crimes were not done in
retaliation for something gang related, the fight with Alex started because of a girl, and,
(except for Segura), they did not wear gang colors.

During the prosecutor’s closing argument, she contended appellants acted as a
“gang” and a “pack” when they committed these crimes. However, she never discussed
with the jury any of the gang evidence in general or appellants’ specific prior gang-
related incidents. Instead, she argued her expert was more qualified to render opinions
than Segura’s gang expert. She asked the jury to find true the gang enhancement
allegations.

During her rebuttal, the prosecutor again said appellants worked as a “pack” and a
“group” when they committed the charged crimes. She briefly noted Segura had shown a
“pattern” leading to the present crimes, and she commented on the dispute between the
two gang experts. However, she neither discussed the gang evidence in general nor

appellants’ prior gang-related incidents.
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The jury rejected the gang enhancement allegations in this matter. In addition, the
jury acquitted Garcia and Segura of attempted robbery against Tylor and Brittany (counts
IIT and 1V, respectively). This record does not demonstrate that the jury’s passions were
inflamed by the introduction of the gang evidence. To the contrary, it is apparent the jury
did not use the gang evidence as an impermissible basis to find guilt. (See, e.g., People v.
Williams (2009) 170 Cal.App.4th 587, 613 [rejecting argument admission of gang
evidence was prejudicial after jury acquitted defendant of a greater charge and found not
true a gang enhancement allegation].) In any event, we have no doubt the jury would
have reached the same verdicts had the trial court bifurcated the gang enhancement
allegations. (lbid.)

Based on this record, it is beyond a reasonable doubt the gang evidence, including
the People’s reliance on otherwise inadmissible testimonial hearsay, was unimportant in
relation to everything else the jury considered regarding appellants’ respective guilt. (See
Yates v. Evatt, supra, 500 U.S. at p. 403.) The guilty verdicts rendered in this trial were
surely unattributable to both the trial court’s bifurcation ruling and the Sanchez error.
(See Sullivan v. Louisiana, supra, 508 U.S. at p. 279.) The admission of the gang
evidence did not render this trial fundamentally unfair. As such, we reject appellants’
due process challenges. We can declare beyond any reasonable doubt the introduction of
the gang evidence was harmless. (See Chapman, supra, 386 U.S. at p. 24.) Accordingly,
we will not reverse appellants’ convictions based on the Sanchez error or the failure to
bifurcate the gang enhancement allegations.

IX. The Trial Court Did Not Abuse Its Discretion In Prohibiting Koplen From
Introducing Evidence Of Segura’s Alleged Prior Threat With A Knife And
Any Presumed Error Was Harmless.

In two separate but related arguments, Koplen renews his claim the jury should not
have heard about his prior knife possession. To bolster his contentions, he asserts the

trial court erred when it prohibited him from introducing testimony about a prior incident
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involving Segura. Koplen contends these alleged errors require reversal of his
convictions.

A. Background.

During motions in limine, Segura successfully moved to exclude evidence he had
previously threatened an alleged victim with a knife during an attempted vehicle theft.
The complaining witness had reported Segura had threatened to stab him. The
complaining witness, however, never saw Segura with a weapon. Because the witness
did not see a knife, the trial court ruled the prosecution’s gang expert could not testify
about Segura’s alleged threat to stab.

During trial, Koplen intended to call this complaining witness to testify. Segura
filed a written objection. During a hearing on this issue, Koplen’s counsel asserted this
witness’s testimony could show Segura’s “habit and custom” and establish the identity of
Tylor’s stabber. Koplen’s counsel also contended that, if the court excluded this witness
from testifying about Segura’s prior alleged threat to stab, the court should also prohibit
any reference to Koplen’s prior possession of a knife. In response, the court noted it had
already ruled on the gang evidence and it would not reverse its ruling.

As discussed previously with the Sanchez error, the prosecution’s gang expert
reviewed with the jury six prior gang-related incidents involving Koplen. One of these
incidents involved an officer finding a knife in Koplen’s possession after he was arrested
in a mall following some interactions with a rival group. Regarding Segura, the
prosecutor reviewed 16 prior gang-related incidents. One was an attempted vehicle theft.
At trial, the prosecution’s gang expert did not disclose that Segura made an alleged threat
to stab the victim during this prior incident.

B. Standard of review.

We review relevancy and Evidence Code section 352 rulings for abuse of

discretion. (People v. Weaver (2001) 26 Cal.4th 876, 933.) Likewise, we review a trial
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court’s ruling under Evidence Code section 1101 for abuse of discretion. (People v.
Jones (2013) 57 Cal.4th 899, 930.) “A trial court abuses its discretion when its ruling
‘[f]alls “outside the bounds of reason.” > (People v. Waidla, supra, 22 Cal.4th at

p. 714.)

C. Analysis.

Koplen claims the trial court abused its discretion and violated his due process
rights when it excluded Segura’s prior alleged threat to stab a victim. He contends this
evidence was “highly relevant” to identify Tylor’s stabber and to identify Brittany’s
assailant. He claims evidence about Segura’s prior threat was admissible under Evidence
Code section 1101, subdivision (b), to establish a plan, intent or modus operandi. He
maintains the court’s rulings “skewed” the evidence in Segura’s favor and against him.
We reject Koplen’s numerous arguments. The trial court did not abuse its discretion and
any presumed error was harmless.

1. The trial court did not abuse its discretion.

Relevant evidence is defined as having a “tendency in reason to prove or disprove
any disputed fact that is of consequence to the determination of the action.” (Evid. Code,
§ 210.) Atrial court may exclude otherwise admissible evidence if its probative value is
substantially outweighed by its prejudicial effect; that is, if its admission would result in
the undue consumption of time, a danger of undue prejudice, confusion about the issues,
or the danger of misleading the jury. (Evid. Code, 8§ 352.)

In general, Evidence Code section 1101 prohibits admission of evidence of a
person’s character or trait when offered to prove his or her conduct on a specified
occasion. (Evid. Code, § 1101, subd. (a).) In contrast, evidence a person committed a
crime is admissible when relevant to prove some fact (such as motive and identity,
among others), other than his or her disposition to commit such an act. (ld. at subd. (b).)

To establish identity, uncharged misconduct and the charged offense must share

common features sufficiently distinctive to infer the same person committed both acts.
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(People v. Jones, supra, 57 Cal.4th at p. 930.) These patterns and characteristics,
however, must be very unusual and distinctive. (Ibid.) To establish intent, the prior
conduct and the charged offense must be sufficiently similar to support an inference the
defendant likely harbored the same intent on both occasions. (People v. Davis (2009) 46
Cal.4th 539, 602.) “To be admissible to show a common scheme or plan, a greater
degree of similarity is required than to show intent, and ‘the common features must
indicate the existence of a plan rather than a series of similar spontaneous acts, but the
plan thus revealed need not be distinctive or unusual.’ [Citation.]” (lbid.)

Finally, habit or custom evidence “is admissible to prove conduct on a specified
occasion in conformity with the habit or custom.” (Evid. Code, § 1105.) Evidence of a
custom or habit “involves a consistent, semiautomatic response to a repeated situation.”
(Bowen v. Ryan (2008) 163 Cal.App.4th 916, 926.)

Here, Segura’s prior alleged threat to stab a victim did not share distinctive
common features with his conduct in this matter. (See People v. Jones, supra, 57 Cal.4th
at p. 930.) This proffered evidence did not establish Segura’s custom or habit, and it did
not establish a common scheme or plan. His prior alleged threat did not support an
inference he likely harbored the same intent in this matter. (See People v. Davis, supra,
46 Cal.4th at p. 602.) His past conduct was not sufficiently similar to prove his identity
as Brittany’s assailant. Instead, this was inadmissible character evidence. (Evid. Code,
§ 1101, subd. (a).)

Further, calling Segura’s alleged victim to testify would have resulted in an undue
consumption of time. This testimony could have caused confusion about the issues and it
had a danger of misleading the jury. As such, Koplen’s proposed evidence was more
prejudicial than probative. (Evid. Code, § 352.)

Based on this record, the trial court did not abuse its discretion in prohibiting
Koplen from calling Segura’s prior victim to testify about Segura’s alleged threat with a

knife. The court’s ruling was not outside the bounds of reason. (See People v. Waidla,
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supra, 22 Cal.4th at p. 714.) As such, this claim fails. In any event, even if error
occurred, any presumed error was harmless.
2. Any presumed error was harmless.

We have already determined the admitted gang evidence, including information
about Koplen’s prior knife possession, was harmless beyond a reasonable doubt.
Similarly, prejudice did not result from Koplen’s inability to introduce evidence about
Segura’s prior alleged threat.

Koplen does not cite, and we have not found, any moment wherein the prosecutor
discussed Koplen’s prior knife possession with the jury. Although only Koplen was
found guilty in the attempted robberies of Tylor and Brittany (counts 1l and 1V,
respectively), the record offers reasonable explanations why the jury treated Koplen and
Segura differently. Koplen had Alex’s phone in his possession when he was arrested.
Unlike Segura, Koplen had forensic evidence linking him to Tylor’s murder. Despite her
inconsistent statements, the jury could have reasonably credited Brittany’s trial testimony
and determined it was Koplen, and not Segura, who possessed Alex’s knife when
appellants attacked Tylor and Brittany. (See People v. Livingston, supra, 53 Cal.4th at
p. 1166.) Although the jury found only Koplen guilty in counts Il and IV, we can
declare beyond a reasonable doubt the trial court’s rulings were harmless.

Based on this record, the presumed evidentiary errors did not contribute to
Koplen’s guilty verdicts and they were unimportant in relation to everything else the jury
considered on the issue of his guilt. (See Yates v. Evatt, supra, 500 U.S. at p. 403.) The
verdicts rendered in this trial were surely unattributable to these disputed rulings. (See
Sullivan v. Louisiana, supra, 508 U.S. at p. 279.) As such, any presumed error was
harmless beyond a reasonable doubt. (See Chapman, supra, 386 U.S. at p. 24.)

Accordingly, prejudice is not present, and this claim fails.
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X. Reversal Is Not Required For Alleged Instructional Errors.

Appellants raise three separate claims of instructional error. First, they argue
instructional error occurred regarding the murder special-circumstance allegations.
Second, Garcia and Segura contend instructional error occurred regarding voluntary
intoxication. Finally, appellants claim error occurred regarding how the jury was
instructed on aiding and abetting during Alex’s robbery (count II).

Instructional errors are questions of law, which we review de novo. (People v.
Guiuan (1998) 18 Cal.4th 558, 569-570.) We must ascertain the relevant law and
determine whether the given instruction correctly stated it. (People v. Kelly (1992)

1 Cal.4th 495, 525-526.) We address the three claims.

A. The instruction regarding the murder special-
circumstance allegations.

According to section 190.2, subdivision (d), a sentence of death or LWOP is
required for a nonkiller who, “with reckless indifference to human life and as a major
participant, aids, abets, counsels, commands, induces, solicits, requests, or assists in the
commission” of certain enumerated felonies which results in the death of a person.

Tracking the form language of CALCRIM No. 703, the trial court instructed the
jury on the elements necessary to find true the felony-murder special-circumstance
allegations. For a defendant who was not the actual killer but who aided and abetted
murder, the prosecution had to prove either the defendant intended to kill or each of the
following occurred: (1) the defendant’s participation in the crime began before or during
the killing; (2) the defendant was a major participant in the crime; and (3) when the
defendant participated in the crime, he acted with reckless indifference to human life.

Appellants argue instructional error occurred. They assert section 190.2,
subdivision (d), requires a finding a defendant’s participation in the underlying felony
caused the victim’s death. They rely on Banks, supra, 61 Cal.4th 788 for this

interpretation. Focusing on the possibility the jury may have based its felony-murder
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convictions on Alex’s robbery, appellants contend the instruction given under CALCRIM
No. 703 was prejudicial. They maintain the jury was permitted to misapply the escape
rule (CALCRIM No. 3261) and find them liable for Tylor’s murder without finding their
participation in Alex’s robbery caused Tylor’s death.

Appellants’ numerous arguments are unpersuasive.2 We reject their
interpretation of section 190.2, subdivision (d), and we do not find instructional error.
Further, even if error occurred, any presumed error was harmless.

1. Instructional error did not occur.

“When considering a claim of instructional error, we view the challenged
instruction in the context of the instructions as a whole and the trial record to determine
whether there is a reasonable likelihood the jury applied the instruction in an
impermissible manner. [Citation.]” (People v. Houston (2012) 54 Cal.4th 1186, 1229.)
The issue is whether it is reasonably likely the jurors understood the instruction in the
manner appellants now assert. (People v. Cross (2008) 45 Cal.4th 58, 67—68.) We must
consider several factors, including the language of the disputed instruction, the trial
record, and the arguments of counsel. (People v. Nem (2003) 114 Cal.App.4th 160, 165.)

As an initial matter, we reject appellants’ contentions that section 190.2,
subdivision (d), requires a nonkiller’s participation in an underlying felony to cause the
victim’s death. To the contrary, Banks makes clear a nonkiller “must be aware of and
willingly involved in the violent manner in which the particular offense is committed,
demonstrating reckless indifference to the significant risk of death his or her actions
create.” (Banks, supra, 61 Cal.4th at p. 801.) Banks does not support appellants’

statutory interpretation. Instead, it is major participation in the committed felony,

28 Respondent contends forfeiture occurred because appellants did not seek
clarification or amplification of the CALCRIM No. 703 instruction. Appellants dispute
forfeiture. We need not address forfeiture because this claim fails on its merits and any
presumed error was harmless.
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combined with reckless indifference to human life, which satisfies the constitutional
requirement and the language of section 190.2, subdivision (d). (Banks, supra, 61
Cal.4th at p. 804.)

This record establishes no instructional error. The jury was correctly informed a
defendant is liable for felony murder if he intended to commit robbery (or its attempt)
and he caused the death of a person while committing robbery (or its attempt). The jurors
were instructed about the general requirements of liability for aiding and abetting. They
were instructed an accomplice could be liable for felony murder if the defendant intended
to aid a perpetrator in robbery (or its attempt), the defendant provided such aid, and,
during the robbery (or its attempt), the perpetrator caused the death of another person.
With CALCRIM No. 703, the jurors learned the special circumstance allegations applied
for a nonkiller who participated in the crime before or during the killing, and who acted
as a major participant and with reckless indifference to human life.

During closing argument, the prosecutor repeatedly asserted that felony-murder
liability was based on the attempted robberies of Tylor and Brittany. The prosecutor
emphasized the special circumstance allegations under section 190.2 applied because
Tylor’s murder occurred during an attempted robbery (counts III and IV). At no time did
the prosecutor argue felony murder or the special circumstance allegations were based on
Alex’s robbery (count II).

Based on the court’s instructions and the prosecutor’s arguments, no reasonable
likelihood exists that the jury applied CALCRIM No. 703 in an impermissible manner.
(See People v. Houston, supra, 54 Cal.4th at p. 1229.) To the contrary, the jurors were
instructed a nonkiller must act with reckless indifference to human life and as a major
participant during an attempted robbery which resulted in the death of a person. It is not
reasonably likely the jurors understood the instruction in the manner appellants now
suggest. (See People v. Cross, supra, 45 Cal.4th at pp. 67-68.) The jury was properly

Instructed on the requirements of section 190.2, subdivision (d). As such, instructional
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error did not occur, and this claim fails. In any event, even if error occurred, any
presumed error was harmless.
2. Any presumed instructional error was harmless.

Garcia and Segura argue the murder special-circumstance instruction given under
CALCRIM No. 703 was prejudicial under Chapman. They contend this instruction did
not require the jury to find Tylor’s death resulted from their participation in Alex’s
robbery (count Il). These contentions are meritless.

The jury based the murder special-circumstance allegations on the attempted
robbery of Tylor or Brittany (counts Il and 1V, respectively). As such, we reject
Segura’s assertion the jury received a “ ‘legally inadequate’ ” theory, requiring reversal
of the murder special-circumstance findings under People v. Guiton, supra, 4 Cal.4th
1116. The jury did not rely on a legally or factually unsupported theory of liability either
for Tylor’s felony murder or for the special circumstance findings. It is beyond any
reasonable doubt that Garcia and Segura acted with “reckless indifference to human life
and [were] major participant[s]” while aiding and abetting in the attempted robberies of
Tylor and Brittany. Thus, even if instructional error occurred under CALCRIM No. 703,
any presumed error was harmless. Accordingly, prejudice is not present, and this claim

fails.

B. The voluntary intoxication instructions.

Trial evidence suggested appellants were voluntarily intoxicated when these
crimes occurred. Some evidence suggested that Segura may have been more intoxicated
than the others. In the afternoon before these crimes, it appears appellants each drank
malt liquor from 40-ounce bottles. They also drank brandy. Koplen had about five shots.

Garcia had about eight to 10 shots. Segura had about 10 shots.
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The jury received two instructions regarding voluntary intoxication. With
CALCRIM No. 625, the trial court generally tracked the form language and told the jury
the following:

“You may consider evidence, if any, of the defendant’s voluntary
intoxication only in a limited way. You may consider that evidence only in
deciding whether a defendant acted with the specific intent to take property
by force or fear, robbery and attempted robbery. [{] A person is
voluntarily intoxicated if he or she becomes intoxicated by willingly using
any intoxicating drug, drink, or other substance knowing that it could
produce an intoxicating effect or willingly assuming the risk of that effect.
You may not consider evidence of voluntary intoxication for any other
purpose.” (Italics added.)

With CALCRIM No. 3426, the court generally tracked the form language and told
the jury the following:

“You may consider evidence, if any, of a defendant’s voluntary
intoxication only in a limited way. You may consider that evidence only in
deciding whether a defendant acted with the intent to do the required act.

“Robbery and attempted robbery under [section] 211 or 664/211, the
specific intent to deprive the owner of his property by force or fear.

“For the gang enhancement [section 186.22, subdivision (b)(1)], the
specific intent to promote, further, or assist in any criminal conduct by gang
members.

“A person is voluntarily intoxicated if he or she becomes intoxicated
by willingly using any intoxicating drug, drink, or other substance knowing
that it could produce an intoxicating effect or willingly assuming the risk of
that effect. You may not consider evidence of voluntary intoxication for
any other purpose.” (Italics added.)

Garcia and Segura contend these instructions did not accurately state the law
because they applied to a perpetrator’s specific intent and they precluded the jury from
considering voluntary intoxication for aiders and abettors. They also argue these
instructions precluded the jury from considering their voluntary intoxication regarding

whether they acted with reckless indifference to human life.
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Respondent does not address whether error occurred. Instead, respondent asserts
any presumed error was harmless. According to respondent, the jury must have rejected
a voluntary intoxication defense because appellants were convicted of robbery (count I1).

We disagree instructional error occurred. In any event, we agree with respondent
that any presumed error was harmless.

1. Instructional error did not occur.

Generally, if a trial court instructs on voluntary intoxication, it should inform the
jury of the possible effect of voluntary intoxication on an aider and abettor’s mental
state.2? (People v. Letner and Tobin, supra, 50 Cal.4th at p. 186; People v. Mendoza
(1998) 18 Cal.4th 1114, 1134.)

We reject Garcia’s and Segura’s assertions the jurors would have believed they
could only consider voluntary intoxication for a perpetrator. The voluntary intoxication
instructions did not mention the terms “perpetrators” or “aiders and abettors.” Instead,
the jury was told to consider “a defendant’s voluntary intoxication” and whether a
defendant acted with the specific intent to take property by force or fear, or “acted with
the intent to do the required act.”

Other instructions informed the jury a person may be guilty as either a perpetrator
or an aider and abettor. The jury was instructed on the required elements to find liability
for an aider and abettor. The jury was told someone aids and abets a crime if he or she
knows of the perpetrator’s unlawful purpose and “specifically intends to and does in fact
aid, facilitate, promote, encourage, or instigate the perpetrator’s commitment of that

crime.”

29 CALCRIM No. 404 provides, in relevant part: “If you conclude that the
defendant was intoxicated at the time of the alleged crime, you may consider this
evidence in deciding whether the defendant: [f] A. Knew that <insert name of
perpetrator> intended to commit <insert target offense>; [1] AND [{] B. Intended
to aid and abet <insert name of perpetrator> in committing <insert target offense>.”
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During closing argument, the prosecutor noted a perpetrator and an aider and
abettor are equally guilty. During Segura’s closing arguments, his counsel emphasized
his client’s voluntary intoxication. Segura’s counsel asserted Koplen was “the lunatic”
who alone stabbed Tylor. Segura’s counsel emphasized his client was very intoxicated
during these crimes. His counsel asserted Segura was too drunk to plan and coordinate
an attack on Tylor and Brittany. He argued Segura was so drunk “he was not aware of
his surroundings or that he knew what he was doing.”

The prosecutor never argued or even suggested the jury could not consider
voluntary intoxication in determining whether Garcia or Segura aided and abetted in the
charged crimes. To the contrary, during her rebuttal argument, the prosecutor rejected
Segura’s claim he was too intoxicated to form specific intent. According to the
prosecutor, Segura made numerous choices throughout these crimes which demonstrated
specific intent. The prosecutor asserted it was Koplen who stabbed Tylor, making Segura
an aider and abettor who chased and punched Tylor. The closing arguments make it clear
the jury would not have understood these disputed instructions in the manner Garcia and
Segura now claim.30

Based on this record, it is not reasonably likely the jury applied the voluntary
intoxication instructions in an impermissible manner. (See People v. Houston, supra, 54
Cal.4th at p. 1229.) The voluntary intoxication instructions did not expressly state they
were limited to perpetrators and, when read in context with the other instructions and
closing arguments, it is not reasonably probable the jury would have believed voluntary

intoxication had no application for aiders and abettors. A reasonable likelihood does not

30 Garcia claims we cannot look to the arguments of counsel to overcome the “strict
prohibition” appearing in the instructions. We reject this assertion. In analyzing alleged
instructional error, we must view all of the jury instructions and the trial record, including
the arguments of counsel, to determine if it is reasonably likely the jury applied the
Instruction in an impermissible manner. (People v. Houston, supra, 54 Cal.4th at

p. 1229; People v. Nem, supra, 114 Cal.App.4th at p. 165.)
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exist the jurors understood these disputed instructions in the manner Garcia and Segura
now assert. (See People v. Cross, supra, 45 Cal.4th at pp. 67-68.) As such, instructional
error did not occur, and this claim fails. In any event, even if we assume instructional
error was present, any presumed error was harmless.

2. Any presumed error was harmless.

The parties dispute the appropriate standard of review. Garcia and Segura contend
a due process violation occurred, and prejudice should be reviewed under Chapman,
supra, 386 U.S. 18. They argue these instructions precluded the jury from considering
exculpatory evidence. In contrast, respondent asserts this was state law error. We agree
with respondent.

Our Supreme Court makes clear that instructional error regarding voluntary
intoxication is subject to the usual standard for state law error. (People v. Covarrubias,
supra, 1 Cal.5th at p. 897; People v. Letner and Tobin, supra, 50 Cal.4th at p. 187.)
Under this standard, we must reverse only if it is reasonably probable the error adversely
affected appellants’ verdicts. (People v. Covarrubias, supra, at p. 897; People v. Letner
and Tobin, supra, at p. 187.)

Here, contrary to his appellate claims, evidence of Garcia’s voluntary intoxication
was not critical to his defense. During his closing arguments, Garcia did not emphasize
his voluntary intoxication. Although he noted he went to the park to drink and spend
time with friends, he did not discuss his level of impairment. Instead, Garcia argued he
did not commit the charged crimes. He generally claimed he was not involved in an
attempted robbery of Tylor and Brittany. He asserted the evidence reasonably showed he
did not have an intent to permanently deprive them of their property, he was not aware if
another appellant held such an intent, and he only intended to “taunt or assault” Tylor and
Brittany. He asserted Alex was never robbed.

During his closing argument, Segura also claimed Alex was never robbed. He

maintained Koplen was “the lunatic” who alone stabbed Tylor. Segura emphasized his
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voluntary intoxication, claiming he was unable to plan and coordinate the attacks on
Tylor and Brittany. Segura’s counsel asserted that his client was not an aider and abettor
even if his client was present when “this lunatic” (Koplen) stabbed Tylor. His counsel
argued Segura had no blood or DNA evidence on him while Koplen went home but still
had blood on him hours later.

The trial court’s alleged instructional error did not prevent Garcia or Segura from
presenting a complete defense or articulating their particular defense theories. (See, e.g.,
People v. Pearson (2012) 53 Cal.4th 306, 325, fn. 9 [“The failure to give a fully inclusive
pinpoint instruction on voluntary intoxication did not, contrary to defendant’s contention,
deprive him of his federal fair trial right”].) In any event, the evidence supporting the
existing judgments is so relatively strong, and the evidence supporting a different
outcome is so comparatively weak, there is no reasonable probability this presumed error
affected the result. (People v. Breverman (1998) 19 Cal.4th 142, 177.)

Finally, although the voluntary intoxication instructions did not mention the term
“aiding and abetting,” they also did not expressly limit their application to “perpetrators.”
The prosecutor did not argue that the jury could not consider voluntary intoxication for an
aider and abettor. Nothing in the record reasonably suggests the jury would have
believed that the mental states set forth in the voluntary intoxication instructions did not
apply both to the mental states required of a direct perpetrator and to those required of an
aider and abettor. (People v. Covarrubias, supra, 1 Cal.5th at p. 897.) “ ‘For these
reasons, any error in the instructions did not preclude the jury’s consideration of defense
evidence, nor is it reasonably probable that different instructions would have resulted in a
verdict more favorable to [appellants].” ” (Ibid., quoting Letner and Tobin, supra, 50
Cal.4th at p. 187.) As such, based on this record, we can declare this presumed error

harmless. Accordingly, prejudice is not present, and this claim fails.
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C. Instruction regarding aiding and abetting during Alex’s robbery.

In the final claim of instructional error, appellants argue the jury was improperly
instructed regarding aiding and abetting during Alex’s robbery (count II). Tracking the
form language of CALCRIM No. 1603, the trial court instructed that, to be guilty of
robbery as an aider and abettor, appellants must have “intended to aid before or while the
perpetrator carried away the property to a place of temporary safety. A perpetrator has
reached a place of temporary safety with the property if he or she has successfully
escaped from the scene, is no longer being pursued, and has unchallenged possession of
the property.”3!

Appellants collectively contend that CALCRIM No. 1603 did not require the
necessary mens rea for robbery and it eliminated the actus reus requirement of aiding and
abetting. They claim this instruction was misleading because nobody acted as a getaway
driver. They assert the jury was permitted to find guilt without the accomplices knowing
of the perpetrator’s intent and without the accomplices doing anything to assist the
perpetrator in escaping with Alex’s property. Garcia and Segura argue that CALCRIM
No. 1603 was presented as a “special instruction” for count II, making it likely the jury
focused on it to the exclusion of other instructions.

Appellants’ various assertions are without merit. When we examine the

challenged instruction in the context of the arguments from counsel and the instructions

31 For aider and abettor liability in a robbery, “a getaway driver must form the intent

to facilitate or encourage commission of the robbery prior to or during the carrying away
of the loot to a place of temporary safety.” (Cooper, supra, 53 Cal.3d at p. 1165, fn. &
italics omitted.) The bench notes to CALCRIM No. 1603 state a trial court should give
CALCRIM No. 1603 “when the defendant is charged with aiding and abetting a robbery
and an issue exists about when the defendant allegedly formed the intent to aid and abet.
Our Supreme Court has clarified, “for the purpose of aiding and abetting, the duration of
a robbery extends to the carrying away of the stolen property to a place of temporary
safety.” (People v. Montoya, supra, 7 Cal.4th at p. 1041.)

2

78.



as a whole, there is no reasonable likelihood the jury applied CALCRIM No. 1603 in an
impermissible manner.

The trial court instructed the jury to pay careful attention to all instructions and to
consider them together. They were informed some instructions may not apply depending
on the facts, and they should not assume anything about the facts based on a particular
instruction. The jury was instructed on how and when a person could be liable as an
aider and abettor. This included the requirements the accomplice know the perpetrator’s
criminal intent and intend to assist in the commission of that crime. For robbery, the jury
was told a defendant had to use force or fear to take property from another person’s
possession and against that person’s will with the intent to permanently deprive
possession.

During closing argument, the prosecutor made it very clear appellants robbed Alex
when they attacked him. The prosecutor asserted appellants were each present when his
property fell to the ground, and they intended to keep him subdued in order to take his
property. The prosecutor never reasonably suggested that appellants were liable as
accomplices in count 11 because they may have aided and abetted the perpetrator in
carrying Alex’s property to a place of temporary safety.32 To the contrary, she argued
the aiders and abettors formed the intent to rob when they participated in the group
beating of Alex.

The defense attorneys generally asserted that Alex was never robbed. The defense

attorneys argued appellants never formed an intent to steal Alex’s property before or

32 During closing argument, the prosecutor discussed the escape rule and asserted
appellants never reached a place of temporary safety because they never left the park.
She noted these crimes occurred about six minutes apart, which she described as “one
continuous course of conduct.” We reject any assertion a reasonable jury may have
believed Garcia and Segura could be liable as aiders and abettors for Alex’s robbery
because they never reached a place of temporary safety. To the contrary, the prosecutor
made it very clear appellants robbed Alex when they applied force to him.
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during the fight. Instead, this was a fight over a girl and Alex’s property just fell out. If
anything, only a theft or assault occurred.

We disagree it is likely the jury viewed CALCRIM No. 1603 in isolation. The
written jury instructions were provided to the jurors when they began deliberations.
Nothing reasonably suggests the jury would have disregarded the requirement to consider
all instructions together. Nothing reasonably suggests the jury would have failed to
consider whether an accomplice knew the perpetrator’s criminal intent and intended to
assist in the commission of that crime. Based on the arguments from counsel, nothing
reasonably suggests the jury would have believed accomplice liability in count Il was
premised on assisting while the perpetrator carried Alex’s property away.

Based on the entire record, the jury was properly instructed on the requirements
for aiding and abetting a robbery. (See, e.g., People v. McCoy, supra, 25 Cal.4th at
p. 1118 [explaining general accomplice liability requirements].) We reject appellants’
assertions the jurors would have focused exclusively on CALCRIM No. 1603. We also
reject their claims the jury applied this instruction in an impermissible manner. (See
People v. Houston, supra, 54 Cal.4th at p. 1229.) It is not reasonably likely the jurors
understood CALCRIM No. 1603 in the manner appellants now assert. (See People v.
Cross, supra, 45 Cal.4th at pp. 67-68.) Accordingly, instructional error did not occur,
and this claim fails.

XI.  Reversal Is Not Required For The Trial Court’s Failure To Instruct On
Lesser Included Offenses Regarding Murder And Robbery.

Appellants claim the trial court prejudicially erred in failing to instruct the jury
regarding lesser included forms of murder in count I, such as second degree murder and
involuntary manslaughter. They also contend the court prejudicially erred in failing to

instruct on assault and/or battery as lesser included offenses to Alex’s robbery in count II.
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A. Standard of review.

A de novo standard of review is used when a trial court has allegedly failed to
instruct on an assertedly lesser included offense. (People v. Cole (2004) 33 Cal.4th 1158,
1218.) A trial court is required to instruct the jury on a lesser included offense only if
there is substantial evidence absolving the defendant from guilt of the greater offense but
not the lesser. (Ibid.) Substantial evidence in this regard has been defined as evidence a
reasonable jury could find persuasive. (Ibid.) In reviewing this claim, we are to view the
evidence in the light most favorable to appellants. (People v. Millbrook (2014) 222
Cal.App.4th 1122, 1137.)

B. Analysis.

We address both of appellants’ claims.

1. The failure to instruct was harmless regarding the lesser
included offenses to murder.

Based on a recent Supreme Court opinion, we can quickly dispose of the claim the
jury should have been instructed on necessarily lesser included offenses to murder in
count I.

In People v. Gonzalez (2018) 5 Cal.5th 186 (Gonzalez), our high court held that, if
a jury finds true a special circumstance allegation that a killing occurred during the
commission of a felony, that finding “necessarily demonstrates the jury’s determination
that the defendant committed felony murder rather than a lesser form of homicide.
[Citations.] Such a finding therefore renders harmless the failure to instruct on lesser
included offenses of murder with malice aforethought and the associated prejudice
created by an all-or-nothing choice.” (Id. at p. 200.)

In this case, the trial court instructed the jury only on first degree felony murder.
The jury was not instructed on murder with malice aforethought or the lesser included
offenses. However, the jury found true the special circumstance allegations that Tylor’s

murder occurred during attempted robbery.
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As in Gonzalez, the trial court told the jury to first decide the issue of felony
murder before considering the special circumstance allegations. (Gonzalez, supra,
5 Cal.5th at p. 202.) The special circumstance findings required additional elements
beyond those necessary to convict appellants for felony murder. In finding true the
special circumstance allegations against appellants, the jury necessarily determined the

29

aiders and abettors either intended to kill, or they were *“ ‘major participants’ ” who acted
with “ ‘reckless indifference to human life.” ” (Id. at p. 203.) Based on the jury’s true
findings, and following the high court’s reasoning in Gonzalez, it is inconsistent to
believe appellants could have committed a crime of lesser magnitude than felony
murder.33 (Gonzalez, at p. 203.) As such, the trial court’s failure to instruct on lesser
included offenses to murder was harmless. (Gonzalez, at p. 200.) It is not reasonably
probable a different result would have occurred with additional instructions. (ld. at

p. 201.) Accordingly, prejudice is not present, and we reject this claim.

2. The trial court had no duty to instruct on assault and/or battery
in count 11 and any presumed instructional error was harmless.

In count I, the trial court instructed the jury on the elements necessary for
robbery. The court also instructed the jury on the lesser included offense of theft.

Based on the accusatory pleading test, appellants claim the trial court erred in
failing to instruct on assault and/or battery as lesser included offenses in Alex’s robbery
(count Il). We disagree. The court had no duty to instruct on assault and/or battery, and

any presumed error was harmless.

33 Garcia argues the jury’s robbery-murder special-circumstance findings do not
demonstrate harmless error, contending the evidence of felony murder was not clear.
(See People v. Campbell (2015) 233 Cal.App.4th 148, 172-173.) We disagree. The
evidence overwhelmingly shows that appellants committed felony murder during an
attempted robbery. As such, the failure to instruct on lesser included offenses to murder
was harmless. (See Gonzalez, supra, 5 Cal.5th at p. 200.)
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Two tests are used to determine “whether a crime is a lesser included offense of a
greater offense: the elements test and the accusatory pleading test. [Citation.] Either of
these tests triggers the trial court’s duty to instruct on lesser included offenses.”
(Gonzalez, supra, 5 Cal.5th at p. 197.) “Under California law, a lesser offense is
necessarily included in a greater offense if either the statutory elements of the greater
offense, or the facts actually alleged in the accusatory pleading, include all the elements
of the lesser offense, such that the greater cannot be committed without also committing

the lesser.” (People v. Birks (1998) 19 Cal.4th 108, 117.)

a. Assault and/or battery are not necessarily lesser included
offenses to robbery.

Robbery is “the felonious taking of personal property in the possession of another,
from his person or immediate presence, and against his will, accomplished by means of
force or fear.” (§ 211.) A simple assault is “an unlawful attempt, coupled with a present
ability, to commit a violent injury on the person of another.” (8 240.) A battery is “any
willful and unlawful use of force or violence upon the person of another.” (§ 242.)

The California Supreme Court has indicated battery is not a lesser included
offense of robbery. (People v. Tufunga (1999) 21 Cal.4th 935, 949.) A battery cannot be
accomplished without touching the victim. (People v. Marshall (1997) 15 Cal.4th 1, 38.)
Likewise, our high court has held assault is not a lesser included offense of robbery under
the elements test. (People v. Parson (2008) 44 Cal.4th 332, 349; People v. Wolcott
(1983) 34 Cal.3d 92, 100.) This is so because a robbery can be committed strictly by
means of fear. (People v. Parson, supra, 44 Cal.4th at p. 349.)

In this case, the information alleged appellants committed the robbery in count Il
by means of “force and fear.” Appellants assert that, because “force” was alleged, the
court was obligated to instruct on assault and/or battery under the pleadings test. We

disagree.

83.



The appellate court in People v. Wright (1996) 52 Cal.App.4th 203 (Wright)
addressed a similar issue. In Wright, the defendants were convicted of first degree
murder in the course of a robbery. (Id. at p. 205.) The defendants were charged with
robbery and attempted robbery by means of “force and fear.” (ld. at pp. 209-210.) The
Wright court questioned whether the force required to commit a robbery necessarily
includes the force required to commit an assault. (Id. at p. 210.) It rejected that
argument, explaining the term “ ‘force’ ”” used in a robbery has a “broader meaning” than
a mere “physical corporeal assault.” (Ibid.) The common meaning of *“ ‘force’ ” includes
a “ ‘threat or display of physical aggression toward a person as reasonably inspires fear
of pain, bodily harm, or death.” [Citation.]” (ld. at pp. 210-211.) Wright held, because
the element of force can be satisfied by evidence of fear, “it is possible to commit a
robbery by force without necessarily committing an assault. Consequently, under the
‘accusatory pleading’ test, assault is not necessarily included when the pleading alleges a
robbery by force.” (Id. at p. 211.)

We agree with Wright. Because the element of force can be satisfied by evidence
of fear, it is possible to commit a robbery without necessarily committing an assault or a
battery. As such, under the accusatory pleading test, neither assault nor battery are
necessarily included offenses even when the pleading alleges a robbery by force. (See
Wright, supra, 52 Cal.App.4th at p. 211.)

Appellants acknowledge Wright and its potential applicability in this matter.
However, they urge us to reject Wright as poorly reasoned and inconsistent with other
authority. We decline to do so. We find Wright persuasive and will follow it here. As
such, neither assault nor battery are lesser included offenses of robbery. Thus, the trial
court did not have a sua sponte duty to instruct the jury on either assault or battery in
count Il. (See People v. Parson, supra, 44 Cal.4th at p. 349; People v. Wolcott, supra, 34
Cal.3d at p. 100; Wright, supra, 52 Cal.App.4th at p. 211.) Accordingly, this claim fails.
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In any event, even if the court had an instructional duty, any presumed error was
harmless.
b. Any presumed error was harmless.

The state standard is used to analyze prejudice following a trial court’s failure to
instruct the jury on an alternative theory that would have allowed it to convict a
defendant of the same crime. (Gonzalez, supra, 5 Cal.5th at pp. 198-199.) Under the
state standard, appellants must show a different result was reasonably probable.
(Gonzalez, supra, 5 Cal.5th at p. 201; see also People v. Breverman, supra, 19 Cal.4th at
p. 178, fn. 25.)

Here, any alleged failure to instruct the jury on assault and battery was harmless.
During Segura’s closing argument, he asserted he could not be liable for robbery in count
Il based on his level of intoxication. He also argued nobody robbed Alex. Segura
described Alex as a “thug” who brought the knife to the park. Segura claimed Alex’s
knife was not taken by force or fear, but it fell from his hoodie during the altercation.
Instead of a robbery, this was a fight over a girl.

During Koplen’s closing argument, he asserted that, if anything, only a theft
occurred during the incident with Alex. He described this as a “beat down” of Alex, and
nobody saw any appellant take Alex’s property.

During Garcia’s closing argument, he also claimed the incident with Alex “was
over a girl.” He asserted that Alex was never threatened, and Alex never stated that
someone had reached into his pockets. His counsel asked the jury to find Garcia not
guilty on all counts.

The trial court instructed the jury on the lesser included offense of theft. Despite
this alternative charge, the jury found appellants guilty of robbery in count Il. Based on
the arguments from defense counsel and the verdicts rendered in count Il, it is not
reasonably probable appellants would have obtained a more favorable outcome if the jury

had been instructed on the crimes of assault and/or battery.
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Based on this record, appellants have not established a reasonable probability a
different result would have occurred absent the trial court’s alleged instructional error.
(See Gonzalez, supra, 5 Cal.5th at p. 201.) Even if the jury had received instruction on
assault and/or battery in count II, it is abundantly clear the jury would have still found
appellants liable for robbery. Accordingly, any presumed error was harmless, and this
claim fails.

XIl.  Koplen And Garcia Are Entitled To A Juvenile Transfer Hearing.

In November 2016, voters approved Proposition 57. (People v. Barboza (2018) 21
Cal.App.5th 1315, 1318.) The Act now requires “ ‘a judge, not a prosecutor, to decide
whether juveniles should be tried in adult court’ [citations].” (Barboza, at p. 1318.)
Although Koplen and Garcia were minors when these offenses were committed, the
district attorney did not file the charges in juvenile court. Instead, in January 2013,
charges were filed directly in “adult” criminal court. At that time, the district attorney
was permitted to do so under former Welfare and Institutions Code section 707,
subdivision (d)(1).

While this appeal was pending, Proposition 57 became effective. Among other
provisions, Proposition 57 amended the Welfare and Institutions Code to eliminate direct
filing by prosecutors. (People v. Vela (2018) 21 Cal.App.5th 1099, 1103 (Vela).) Certain
categories of minors, which include Koplen and Garcia, can still be tried in criminal
court, but only after the juvenile court conducts a transfer hearing to consider various
factors such as the minor’s maturity, degree of criminal sophistication, prior delinquent
history, and whether the minor can be rehabilitated. (Welf. & Inst. Code, 8 707, subd.
(a).)

In Lara, supra, 4 Cal.5th 299, our Supreme Court held that Proposition 57
retroactively applies to all juveniles charged directly in adult court whose judgments are

not yet final. (Lara, supra, at pp. 303-304.) Although Proposition 57 does not reduce
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the punishment for a crime, it reduces the possible punishment for a class of persons,
namely juveniles. (Lara, at p. 303.) “The possibility of being treated as a juvenile in
juvenile court—where rehabilitation is the goal—rather than being tried and sentenced as
an adult can result in dramatically different and more lenient treatment.” (Ibid.)

Koplen and Garcia were minors when these crimes were committed, and their
cases are not yet final. As such, Proposition 57 applies in this matter. (Lara, supra, 4
Cal.5th at pp. 303-304.) As qualifying minors, they are entitled to a transfer hearing
before a juvenile court judge.3* (Vela, supra, 21 Cal.App.5th at p. 1102.)

In his supplemental briefing, Garcia requests the opportunity to speak with trial
counsel following remand before electing to proceed with a Proposition 57 transfer
hearing. He contends his decision should be made in consultation with trial counsel. We
see no reason to deny this request. We will afford both Garcia and Koplen with the right
to make their election upon remand. (See, e.g., People v. Cervantes, supra, 9
Cal.App.5th at p. 621 [permitting a juvenile offender to make an election whether to
proceed with a juvenile transfer hearing upon remand after determining Proposition 57
applied prospectively in light of a remand for other reasons].)

We will conditionally reverse Koplen’s and Garcia’s convictions and sentences.
Upon remand and before any further proceedings are conducted in criminal court, Garcia
and Koplen may seek a Proposition 57 transfer hearing, and if they do so, their matters
shall be transferred to the juvenile court for a transfer hearing under Welfare and
Institutions Code section 707. The trial court shall suspend criminal proceedings pending

the outcome of that hearing. (People v. Cervantes, supra, 9 Cal.App.5th at p. 621.)

34 If Koplen’s and/or Garcia’s matters are transferred to the jurisdiction of the
juvenile court, they are not entitled to a jurisdictional hearing, i.e., a second trial. (Lara,
supra, 4 Cal.5th at p. 310.) Instead, the jury’s convictions and true findings as to
sentencing enhancements will remain in place. (Id. at pp. 309-310.)

87.



If requested, the juvenile court shall conduct juvenile transfer hearings pursuant to
Welfare and Institutions Code section 707. When conducting the transfer hearings, the
juvenile court shall, to the extent possible, treat these matters as though the prosecutor
had originally filed a juvenile petition in juvenile court and had moved to transfer
Koplen’s and Garcia’s causes to a court of criminal jurisdiction. (Welf. & Inst. Code,

8 707, subd. (a)(1).) If the juvenile court finds it would not have transferred Koplen
and/or Garcia to a court of criminal jurisdiction, it shall treat the convictions as juvenile
adjudications and impose appropriate dispositions within its discretion. (Vela, supra, 21
Cal.App.5th at p. 1113.) However, if the juvenile court declares that Koplen and/or
Garcia are “not a fit and proper subject to be dealt with under the juvenile court law,”
then Koplen’s and/or Garcia’s convictions are to be reinstated consistent with this
opinion.3®> (Welf. & Inst. Code, § 707.1, subd. (a).)

XII. The Trial Court Shall Resentence Koplen If He Is Not Transferred To The
Jurisdiction Of The Juvenile Court.

When these crimes occurred in January 2013, Segura was 18 years old, Koplen
was 17 years old, and Garcia was 16 years old. Because of Garcia’s age, the trial court
did not sentence him to LWOP for Tylor’s murder. Instead, he was sentenced to a term
of 25 years to life in count 1.36 However, although Koplen was also a juvenile when

these crimes occurred, he received LWOP in count 1.37

35 We take no position regarding how the juvenile court should exercise its
discretion.

36 In California, section 190.5 provides the sentencing framework for juveniles
convicted of crimes normally eligible for sentences of death and LWOP. Subdivision (a)
prohibits the imposition of the death penalty on any offender who was under the age of
18 at the time the crime was committed. (8§ 190.5, subd. (a).) Subdivision (b) gives the
court discretion to sentence a juvenile who was over the age of 16 at the time he or she
committed a special-circumstance murder to LWOP or 25 years to life in prison.

(8 190.5, subd. (b).)

37 As the trial court noted at sentencing, Koplen was about three months away from
turning 18 years of age when these crimes occurred.
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In his opening brief, Koplen raised three claims of sentencing error. He contended
the court improperly imposed LWOP after (according to Koplen) the court erroneously
concluded the jury had determined it was Koplen who stabbed Tylor. He also asserted
resentencing was necessary because the court failed to consider certain required factors
applicable to youths as expressed in Montgomery, supra, 577 U.S. __ [136 S.Ct. at
pp. 733-734] and Miller, supra, 567 U.S. at pp. 477-478.

Respondent initially agreed Koplen’s case should be remanded for resentencing
because it appeared the trial court failed to consider Koplen’s age and other youth-related
factors as required in Montgomery and Miller. However, we asked Koplen and
respondent to file supplemental briefing regarding the effect, if any, of Senate Bill No.
394 (2017-2018 Reg. Sess.) on Koplen’s sentencing claims. This legislation became
effective January 1, 2018. With certain exceptions,38 it amended section 3051 to make a
juvenile offender sentenced to LWOP eligible for a parole eligibility hearing starting
during the juvenile’s 25th year of incarceration. (Stats. 2017, ch. 684, § 1.5, pp. 5123—
5124; § 3051, subd. (b)(4).)

Via supplemental briefing, Koplen argues this change in law does not alter his
appellate issues regarding sentencing error. He contends the trial court was still obligated
to exercise proper judicial sentencing discretion regardless of his future parole eligibility
hearing. In contrast, respondent opposes resentencing, asserting that Senate Bill No. 394
(2017-2018 Reg. Sess.) has rendered moot Koplen’s constitutional claims. Respondent
also claims the trial court did not abuse its discretion in finding the evidence suggested
that Koplen was Tylor’s actual killer.

In the interest of justice, and because we are already remanding this matter for

further proceedings, we agree with Koplen that resentencing is appropriate under these

38 Section 3051, subdivision (h), excludes juvenile offenders if they have been
convicted of one or more prior serious and/or violent felonies (see 88 1170.12, 667,
subds. (b)—(i)) or certain specified sex offenses (see § 667.61).
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circumstances. Regardless of his statutory eligibility for a future parole hearing,
Koplen’s LWOP sentence could impact his penal classification and opportunity for
certain conduct credits, among other possible ramifications. (See, e.g., Cal. Code Regs.,
tit. 15, 88 3043.2, subd. (b)(1), 3043.6, subd. (a), 3375, 3375.1, 3375.3.)

Montgomery, supra, 577 U.S. __ [136 S.Ct. 718] was issued shortly after
sentencing occurred in this matter. In Montgomery, the United States Supreme Court
made it clear that an LWOP sentence is rarely appropriate for a juvenile offender, even if
he or she commits murder. (lId. at p. 734.) Before LWOP is imposed against a minor,
Montgomery and Miller require a sentencing court to determine that, in light of all the
Miller factors,39 the juvenile offender’s crime reflects “irreparable corruption resulting in
permanent incorrigibility, rather than transient immaturity.” (People v. Padilla (2016) 4
Cal.App.5th 656, 673.) Montgomery requires a trial court to “assess the Miller factors
with an eye to making an express determination whether the juvenile offender’s crime
reflects permanent incorrigibility arising from irreparable corruption.” (People v.
Padilla, at p. 673.)

In this matter, the trial court commented on Koplen’s age, but it did not address
the Miller factors. Importantly, the court made no determination that Koplen’s crimes
reflected “permanent incorrigibility” or an inability for rehabilitation. (Montgomery,
supra, 577 U.S. _ [136 S.Ct. 718 at p. 734].) Instead, the court focused on
circumstances in aggravation and the general sentencing objectives found in California
Rules of Court, rules 4.410 and 4.421.

If Koplen is not transferred to the jurisdiction of the juvenile court, the trial court

shall resentence him in conformity with Montgomery and Miller. We take no position

39 Miller outlined five factors that must be considered before a juvenile offender may
be sentenced to LWOP. Those factors include, but are not limited to, the offender’s age,
the family and home environment, the circumstances of the homicide offense, and the
possibility of rehabilitation. (Miller, supra, 567 U.S. at pp. 477-478.)
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regarding how the trial court should apply the Miller factors in this matter or exercise its
sentencing discretion if Koplen is not transferred to the jurisdiction of the juvenile court.

Because we are remanding Koplen’s case for a new sentencing hearing, we will
not address his alternative argument that sentencing error occurred because the trial court
improperly found it was Koplen who inflicted Tylor’s fatal injuries. As Koplen concedes
in his reply brief, the remand for resentencing based on Montgomery and Miller renders
this argument moot. At resentencing, the trial court may reconsider all sentencing
choices. (People v. Buycks (2018) 5 Cal.5th 857, 893.)

XIV. The Trial Court Shall Afford Koplen and/or Garcia A Franklin Hearing If
One Or Both Are Not Transferred To The Jurisdiction Of The Juvenile
Court.

Via supplemental briefing, respondent agrees, as do we, that Koplen and/or Garcia
are entitled to a Franklin hearing if they are not transferred to the jurisdiction of the
juvenile court.

Section 3051 was enacted in 2013 (Stats. 2013, ch. 312, § 4). It requires the Board
of Parole Hearings (the Board) to conduct youth offender parole hearings for eligible
offenders. (8 3051, subd. (a)(1).) The statute specifies the Board is to assess a youth
offender’s “growth and maturity” in determining whether to grant parole. (8 3051, subd.
(F)(1); see § 4801, subd. (c).) If they are not transferred to the jurisdiction of the juvenile
court, Koplen and Garcia are eligible for a future youth offender parole hearing. (8§ 3051,
subd. (b)(3), (4).)

Franklin was decided about four months after the sentencing in this matter.
According to Franklin, a youth offender parole hearing should include information about
the juvenile’s characteristics and circumstances at the time of the offense. (Franklin,
supra, 63 Cal.4th at p. 283; see § 4801, subd. (c).) This information can come from
family members, friends, school personnel, faith leaders and people from community-

based organizations who have knowledge about the defendant before the crime. (8§ 3051,
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subd. (f)(2); see also Franklin, supra, 63 Cal.4th at p. 283.) Gathering this information is
usually more easily done at or near the time of the juvenile offender’s offense rather than
decades later because of fading memories, deaths, lost or destroyed records, or witnesses
relocating. (Franklin, at pp. 283-284.) The Board is to consider the juvenile’s growth
and increased maturity. (Id. at p. 284.)

In this case, it appears neither Koplen nor Garcia had sufficient opportunity to put
on the record the kinds of information sections 3051 and 4801 deem relevant at a youth
offender parole hearing. (See Franklin, supra, 63 Cal.4th at p. 284.) If Koplen and/or
Garcia are not transferred to the jurisdiction of the juvenile court, we will direct the trial
court to determine whether Koplen and/or Garcia had an adequate opportunity to make an
accurate record of the information contemplated in sections 3051 and 4801, and Franklin,
supra, 63 Cal.4th at pp. 283-284.

If the trial court determines Koplen and/or Garcia did not have sufficient
opportunity to make an accurate record of this information, “then the court may receive
submissions and, if appropriate, testimony pursuant to procedures set forth in section
1204 and rule 4.437 of the California Rules of Court, and subject to the rules of
evidence.” (Franklin, supra, 63 Cal.4th at p. 284.) Koplen and/or Garcia may place on
the record any documents, evaluations or testimony (subject to cross-examination)
relevant to their eventual Board hearings. (Ibid.) The prosecution may also put on the
record any evidence demonstrating their respective “culpability or cognitive maturity, or
otherwise bears on the influence of youth-related factors.” (Ibid.) The goal of any such
proceeding is to provide an opportunity for the parties to make an accurate record of
Koplen’s and/or Garcia’s “characteristics and circumstances at the time of the offense” so

that the Board may later determine whether they are eligible for parole. (Ibid.)
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XV. We Will Not Stay Garcia’s And Segura’s Sentences In Count II.

In addition to his sentence of 25 years to life in count I, Garcia received a
consecutive midterm sentence of three years for Alex’s robbery (count II). Segura
received LWOP in count I, and a consecutive midterm sentence of three years for Alex’s
robbery (count I1).

Garcia and Segura claim their sentences in count Il must be stayed pursuant to
section 654. They argue the jury must have based their felony-murder convictions on
Alex’s robbery (count II). Without explaining why, respondent asserts that Garcia’s and
Segura’s convictions for first degree murder were based on Alex’s robbery. Respondent
agrees that these sentences should be stayed. We disagree.

Section 654 bars multiple punishments for the same criminal act or omission.
(People v. Correa (2012) 54 Cal.4th 331, 337.) When a defendant is convicted of felony
murder, section 654 precludes imposition of sentence on both the felony-murder
conviction and the underlying felony conviction supporting the felony murder. (People v.
Montes (2014) 58 Cal.4th 809, 898; People v. Boyd (1990) 222 Cal.App.3d 541, 575—
576.)

Here, it is beyond a reasonable doubt the felony-murder convictions were not
based on Alex’s robbery (count II). Instead, the jury determined felony murder occurred
during the attempted robbery of Tylor or Brittany (counts Il and IV, respectively).
Alex’s robbery, and the attempted robberies of Tylor and Brittany, were separate criminal
acts. Thus, the trial court did not err in failing to stay the respective sentences against
Garcia and Segura in count Il. Although the jury rendered inconsistent verdicts, section
654 does not bar multiple punishment in this situation because Garcia and Segura are not
receiving double punishment for the same criminal act. Accordingly, we will not stay

these sentences, and this claim fails.
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XVI. There Was No Cumulative Error.

Koplen and Segura claim reversal is required based on alleged cumulative errors.
Under the cumulative error doctrine, errors individually harmless may nevertheless have
a cumulative prejudicial effect. (In re Avena (1996) 12 Cal.4th 694, 772, fn. 32.) The
issue is whether the defendant received a fair trial. (People v. Rivas (2013) 214
Cal.App.4th 1410, 1436.)

Here, Koplen’s and Segura’s claims of cumulative error are without merit because
we have rejected all individual claims. (People v. Bradford (1997) 14 Cal.4th 1005, 1057
[cumulative prejudice argument rejected because each individual contention lacked merit
or did not result in prejudice].) They were entitled to a fair trial, but not a perfect one.
(People v. Cunningham (2001) 25 Cal.4th 926, 1009.) Taking all of appellants’
assertions into account, we are satisfied they received a fair adjudication.

DISPOSITION

Regarding Sequra

Segura’s judgment is affirmed in its entirety.

Regarding Koplen

Koplen’s convictions and sentence are conditionally reversed, and his matter is
remanded. Upon remand and before any further proceedings are conducted in criminal
court, Koplen may seek a Proposition 57 transfer hearing, and if he does so, his matter
shall be transferred to the juvenile court for a transfer hearing under Welfare and
Institutions Code section 707. The trial court shall suspend criminal proceedings pending
the outcome of that hearing.

When conducting the transfer hearing, the juvenile court shall, to the extent
possible, treat Koplen’s matter as though the prosecutor had originally filed a petition in
the juvenile court and then moved to transfer his case to a court of criminal (adult)
jurisdiction under the applicable laws as amended by Proposition 57. If, after conducting

the juvenile transfer hearing, the juvenile court finds it would not have transferred Koplen
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to a court of criminal (adult) jurisdiction, it shall treat his convictions as a juvenile
adjudication and impose an appropriate disposition.

If, after conducting the juvenile transfer hearing, the juvenile court determines it
would have transferred Koplen to a court of criminal (adult) jurisdiction because he is not
a fit and proper subject to be dealt with under the juvenile court law, then his convictions
shall be reinstated as of that date. The trial court shall then resentence him in conformity
with Montgomery, supra, 577 U.S. __ [136 S.Ct. 718] and Miller, supra, 567 U.S. 460.
The court shall then determine whether Koplen had an adequate opportunity to make an
accurate record of the information contemplated in sections 3051 and 4801, and Franklin,
supra, 63 Cal.4th at pp. 283-284. If the court determines Koplen did not have such an
opportunity, it shall provide Koplen and the People an adequate opportunity to make a
record of information relevant to his future parole eligibility hearing.

In all other respects, Koplen’s judgment is affirmed in its entirety.

Regarding Garcia

Garcia’s convictions and sentence are conditionally reversed, and his matter is
remanded. Upon remand and before any further proceedings are conducted in criminal
court, Garcia may seek a Proposition 57 transfer hearing, and if he does so, his matter
shall be transferred to the juvenile court for a transfer hearing under Welfare and
Institutions Code section 707. The trial court shall suspend criminal proceedings pending
the outcome of that hearing.

When conducting the transfer hearing, the juvenile court shall, to the extent
possible, treat Garcia’s matter as though the prosecutor had originally filed a petition in
the juvenile court and then moved to transfer his case to a court of criminal (adult)
jurisdiction under the applicable laws as amended by Proposition 57. If, after conducting
the juvenile transfer hearing, the juvenile court finds it would not have transferred Garcia
to a court of criminal (adult) jurisdiction, it shall treat his convictions as a juvenile

adjudication and impose an appropriate disposition.
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If, after conducting the juvenile transfer hearings, the juvenile court determines it
would have transferred Garcia to a court of criminal (adult) jurisdiction because he is not
a fit and proper subject to be dealt with under the juvenile court law, then his convictions
and sentence shall be reinstated as of that date. The court shall then determine whether
Garcia had an adequate opportunity to make an accurate record of the information
contemplated in sections 3051 and 4801, and Franklin, supra, 63 Cal.4th at pp. 283-284.
If the court determines Garcia did not have such an opportunity, it shall provide Garcia
and the People an adequate opportunity to make a record of information relevant to his
future parole eligibility hearing.

In all other respects, Garcia’s judgment is affirmed in its entirety.

LEVY, J.
WE CONCUR:

HILL, P.J.

DETJEN, J.
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